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LETTER OF TRANSMITTAL 


To the Conaress of the United States 


Washington, D.C. April 4, 1989 


it is my pleasure to submit the one hundred and second Annual Report 
of the Interstate Commerce Commission, in accordance with the Interstate 
Commerce Act. 

The report generally embraces the fiscal year ended September 30, 
1988, except in the discussion of significant actions that transcend the 
12-month period, or where necessary to confirm to various statistical 
analyses. 

The statement of appropriations and aggregate expenditures for the 
1988 fiscal year appears in Appendix D. 


Heather J. Gradison 
Chairman 


THE COMMISSION 


(As of September 30, 1988) 


Term Expires 


Appointed Dec. 31 

Heather J. Gradison, Chairman (R) Ohio 1982 1988 
Frederic N. Andre, Vice Chairman (R) 

indiana 1982 1987 

Paul H. Lamboley, (D) Nevada 1984 1989 

J.J. Simmons til, (D) Oklahoma 1984 1990 

Karen Borlaug Phillips, (R) Virginia 1988 1991 


Commissioner Karen Borlaug Phillips joined the Commission on 
August 11, 1988, to fill a position vacated by former Commissioner Maicoim 
M.B. Sterrett whose term of office had expired on December 31, 1987, but 
who continued to serve until! Commissioner Phillips was confirmed by the 
Senate. 


The Commissioners. From the left, Commissioner Paul H. Lamboley, 
Vice Chairman, Frederic N. Andre, Chairman Heather J. Gradison, Commis- 
sioner J.J. Simmons Ill, and Commissioner '“aren Borlaug Phillips. 


Functions and Responsibility 

The Interstate Commerce Com- 
mission is an independent Federal 
agency responsibie for regulating 
interstate surface transportation 
within the United States. In carrying 
out its regulatory responsibilities, 
the Commission attempts to ensure 
that competitive, efficient, and safe 
transportation services are provided 
to meet the needs of shippers, re- 
ceivers, and consumers. 

The ICC today maintains juris- 
diction over some 44,880 for-hire 
companies providing surface trans- 
portation in the U.S. These com- 
panies include railroads, trucking 
firms, bus lines, water carriers, one 
coal slurry pipeline, household goods 
transporters, and freight forwarders. 

The Interstate Commerce Com- 
missioners are appointed by the 
President and confirmed by the 
Senate. The ICC is authorized to 
have five Commissioners, each with 
a five-year term of office. 


How the ICC Operates 


The Commissioners supervise 
all of the ICC's activities and dele- 
gate specific authorities to the Com- 
mission’s 12 bureaus and offices. 

As the executive head of the 
Commission, the Chairman coordi- 
nates and organizes the agency's 
work and acts as its representative 
in legislative matters and in rela- 
tions with other governmental agen- 
cies. In addition, the Chairman is 
generally responsible for: 


1. Overall Commission man- 
agement and operations; 

2. Formulation of plans and 
policies designed to ensure 
Commission effectiveness and 
the able administration of the 
Interstate Commerce Act; 

3. Identification and resolution of 
major regulatory probiems; and 

4. Development and utilization of 


effective, expert staff support 

for the fulfillment of the Commis- 

sion’s many duties and functions. 

The Vice Chairman represents 
the Commission and assumes the 
Chairman's duties during the Chair- 
man’s absence or iliness. Addi- 
tionally, the Commission delegates 
several important functions to the 
Vice Chairman, including oversight 
of matters involving the admission, 
disbarment, or discipline of In- 
terstate Commerce Commission 
practitioners. 

During fiscal year 1988, the 
Cornmission’s activities were car- 
ried out through an organizational 
structure consisting of the Commis- 
sion’s bureaus and offices as 
follows: 

e Office of Public Assistance 
‘Special Counsel)—functions as 
a cleariny house for resolution 
of small-business problems 
relative to surface transpor- 
tation regulation and advises the 
Commission on the nature and 
status of such problems, con- 
tributes to the public-interest 
record in Commission proceed- 
ings and assists individuals, 
consumer groups, small com- 
munities, small shippers, and 
public utility commission offi- 
cials participating in those 
proceedings. 


e Office of Government and Public 
Affairs—analyzes legislative pro- 
posals, assists in the develop 
ment of the Commission’s own 
legislative proposals, aids Con- 
gress in drafting of legisiation, 
assists in the preparation of 
testimony to be presented 
before Congressional commit- 
tees, assists Members of Con- 
gress and other representatives 
of the 50 states with matters per- 
taining to the work of the Com- 
mission, furnishes information 
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to the general public and the 
media concerning ICC decisions 
and activities, conducts brief- 
ings for the media and U.S. and 
foreign visitors, and prepares the 
ICC’s Annual Report to Congress. 
Office of Human Relations— 
manages the Commission's pro- 
gram to provide equal employ- 
ment opportunity for all 
employees and applicants, and 
provides training in the area of 
human relations. 

Office of the Managing Director— 
manages the Commission's day- 
to-day operations. 

Office of the Secretary— 
serves as the Commission's 
documentation center and is 
responsible for the issuance of 
the Commission's decisions and 
other legal documents. 

Office of the General Counsel— 
renders legal opinions to the 
Commission, and defends Com- 
mission decisions challenged in 
court. 

Office of Hearings—staffed by 
Administrative Law Judges, this 
office conducts various hearings 
for the Commission. 

Office of Transportation 
Analysis—conducts economic 
and statistical analyses of the 
transportation industry and pro- 


vides economic advice to the 
Commission upon need or 
request. 

Office of Proceedings—processes 
forrnal ICC cases pertaining to 
operating rights, financial! 
matters, rates, and competitive 
practices. 

Office of Compliance and 
Consumer Assistance—monitors 
the activities of railroads, truck- 
ing companies, barge lines, 
freight forwarders, and rate 
bureaus to ensure compliance 
with ICC policies; and assists 
the public in the resolution of 
complaints against |\CC-regulated 
companies. 

Bureau of Accounts—prescribes 
uniform accounting and report- 
ing rules, reviews various finan- 
cial reports, analyzes cost and 
financial evidence submitted by 
parties to proceedings before 
the Commission, compiles and 
publishes’ transportation 
Statistics and cost studies, and 
conducts audits of pertinent 
records of transportaticn firms. 
Bureau of Traffic—monitors 
tariff publication, filing, and in- 
terpretation, and suspends any 
unreasonable or unlawful tariffs 
before they may become effective. 


6 
YEAR IN REVIEW 


On October 9, 1987, the Inter- 
state Commerce Commission deter- 
mined that CSX Transportation, Inc. 
could not lawfully take 2 “zone of 
rate freedom” increase on 2 rate for 
certain coal movements that was 
prescribed in 1977, and the Commis- 
sion ordered refunds to the involved 
shipper. 

The Commission heard oral 
argument on October 21 to consider 
the effect on rail labor of, and the 
appropriate labor-protective condi- 
tions for, a series of proposed 
leases from four rail carrier sub- 
sidiaries of Guilford Transportation 
industries, Inc., to a fifth carrier sub- 
sidiary, the Springfieid Terminal 
Railway Company. 

The Commission also initiated a 
rulemaking proceeding on October 21 
to consider accepting electronically 
filed tariffs as an alternative to the 
traditional means of filing tariffs in 
paper form. The Commission's ac- 
ceptance of such modern technology 

Jould better serve the public and 
carriers through this improved 
means of business communication 
which could further spur competi- 
tion among carriers in various 
transportation modes. The initiation 
of this rulemaking proceeding fol- 
lowed the Commission's successful 
introduction last fiscal year of 
prototype electronic tariff filings for 
the limited purpose of determining 
highway distances for the assess- 
ment of freight charges. Three 
motor carrier organizations, in- 
cluding a major carrier rate bureau, 
now utilize electronic tariff filings of 
this type. 

On November 3, the Commis- 
sion decided that the rate cap on the 
railroad transportation of non- 
ferrous recyclables for 1987 should 
be set at 149.8 percent of revenue- 
to-variable costs. On November 17, 
an oral argument was held to con- 


LS Wee 
sider the issue of the Chicago and 
North Western Transportation Com- 
pany’s market dominance over cer- 
tain raii shipments of pulpwood and 
wood chips moving in the West and 
Midwest. 

On December 1, the Commis- 
sion heard oral argument to con- 
sider the Union Pacific Railroad's 
proposed acquisition of the 
Missouri-Kansas-Texas Railroad 
Company and, in the motor 
transportation area, it adopted 
amended rules providing proce- 
dures for public and private reci- 
pients of governmental financial 
assistance to apply for motor com- 
mon carrier authority to transport 
passengers. This latter action im- 
plemented provisions of recent 
legislation that had adopted addi- 
tional public-interest factors to be 
considered in evaluating applica- 
tions by assistance recipients. 

On December 2, the Commis- 
sion voted to adopt amendments to 
its rail-banking and interim trail-use 
rules under the National Trails 
System Act. Following oral argu- 
ment on December 17, the Commis- 
sion voted, in an open voting con- 
ference held on December 22, not to 
impose labor-protective conditions 
on the sale of the Eureka Southern 
Railroad's Eel River Line near 
Eureka, California, to the North- 
western Pacific Railroad Company. 
In this proceeding, the Railway 
Labor Executives’ Association 
argued that labor-protective condi- 
tions should be imposed to benefit 
employees adversely affected by 
the sale of a rail line under the 
class-exemption rules for acquisi- 
tions of rail lines by noncarriers. The 
Commission determined, however, 
that the wages and benefits provided 
to affected employees had not been 
shown to be inadequate or inappro- 
priate, and that the czrriers involved 


were not in a financial condition t to 
absorb the cost of labor-protective 
conditions. 

On January 28, 1988, the Com- 
mission adopted rules delegating 
authority to the Director of the Com- 
mission's Office of Proceedings to 
decide initially whether to impose 
environmental and historic-preser- 
vation conditions in certain rail 
abandonment proceedings. These 
rules followed the Commission's 
earlier, successful delegation to the 
Director of certain other authority 
under its abandonment-exemption 
procedures. On January 29, the 
Commission issued a declaratory 
order in a case considering 4 pro- 
posed rail lire sale and acquisition 
by the FRVR Corporation. The Com- 
mission set standards for the im- 
position of labor-protective condi- 
tions for rail acquisitions by new 
carriers and held that the Interstate 
Commerce Act preempts other rail 
labor acts once the Commission 
has approved a rail acquisition 
transaction. 

On February 2, the Commission 
adopted final railroad transporta- 
tion contract rules, responding to 
both a court remand of its earlier 
rules and to new legislation requir- 
ing greater disclosure of the terms 
of agricultural commodity con- 
tracts. On February 5, the Commis- 
sion decided that Burlington North- 
ern Railroad Company's rates on 
wheat and barley from Montana to 
Pacific Northwest ports exceeded a 
reasonable maximum level and 
ordered reparations to shippers. 

On February 11, the Commis- 
sion adopted modifications to the 
class exemption of rail acquisitions 
by new carriers to provide additional 
notice and time for commerts con- 
cérning the creation of new Class | 
or Class I! carriers. On this date, the 
Commission also revised its ac- 


counting and reporting require- 
ments for motor carriers of passen- 
gers by changing the levels of gross 
annual carrier operating revenues 
defining the classes of motor car- 
riers of passengers. Under this 
change, Class | bus carriers are now 
classified as those whose annual 
revenues are $5 million or more 
(price-indexed to reflect inflation), 
instead of the former $3 million 
(non-price indexed) level. Conse- 
quently, the reporting burden for ap- 
proximately 11 bus companies with 
annual revenues below this level will 
be eliminated. 

On February 17, the Commis- 
sion decided that intercorporate 
transactions regarding Guilford 
Transportation Industries’s sub- 
Sidiaries collectively caused 
substantial injury to Guilford’s 
employees, and it imposed extra- 
ordinary labor-protective conditions 
on those transactions. In other 
transportation areas, the Commission 
on this date adopted fi.al revised 
rules simplifying the procedures 
that enable motor passenger and 
property carriers, water carriers, 
property brokers, and household 
goods freight forwarders to obtain 
Commission approval to merge, 
transfer, or lease their operating 
rights in certain “small carrier” 
financial transactions. The Commis- 
sion also amended its regulations to 
make safety fitness a substantive 
issue for consideration in deciding 
whether to approve certain transfers 
or to grant exemptions for pur- 
chases of motor carrier authority. 

During the month of February, 
the Commission's Office of Com- 
pliance and Consumer Assistance 
issued two reports based on staff 
studies of the household goods car- 
rier industry. The studies covered 
the moving industry's compliance 
with the requirement that tariff 


charges be refunded to consumers 
for lost or destroyed articles, and 
addressed the effectiveness of 
Commission-approved, dispute- 
resolution programs between car- 
riers and consumers. 

On March 3, the Commission 
announced that it would routinely 
Stay the effectiveness of exemp- 
tions granted for out-of-service rail 
lines when an informed environ- 
mental impact decision cannot be 
made. It was on this date that the 
Commission also adopted amend- 
ments to its credit regulations to 
allow carriers to assess reasonable 
collection-expense charges against 
shippers that fail to pay their freight 
bills on time. While allowing carriers 
several options, the rules contain 
provisions protecting shippers from 
deception or unjust discrimination. 

On March 16, the Commission 
submitted to the Equal Employment 
Opportunity Commission its multi- 
year (i.e., 1988-92) Affirmative Pro- 
gram Plan for Minorities and 
Women. On March 18 the Commis- 
sion issued its decision granting the 
National Rail Passenger Corpora- 
tion (AmTrak) access for its intercity 
passenger trains over the lines of 
the Chicago & Western Indiana 
Railroad Company and over those of 
the Belt Railway Company of 
Chicago. 

On the 28th of March, following 
an extensive environmental impact 
study, the Commission issued its 
decision approving the Baltimore 
and Ohio Railroad Company, the 
Metropolitan Southern Railroad 
Company, and the Western Mary- 
land Railway Company's abandon- 
ment of its “Georgetown Branch” 
line running through Montgomery 
County, Maryland, and the District 
of Columbia. In a decision issued on 
March 30, the Commission adopted 
final rules authorizing propert: 
brokers to file prescribed trust fund 
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agreements, as an alternate to sure- 
ty bonds, as evidence of financial 
responsibility. 

Initiated partly in response to 
public complaint, the Commission's 
Office of Compliance and Con- 
sumer Assistance undertook a 
systemwide survey of the opera- 
tions of Guilford Transportation In- 
dustries, Inc., during the month of 
March. The survey focused on 22 
principal facilities on Guilford’s 
system relative to the operations at 
each facility, the transit times for 
loaded and empty rail cars moving 
through the facilities surveyed, and 
the reactions of shippers regarding 
Guilford’s service. 

On April 12, the Commission in- 
Stituted an investigation of a 
Southern Pacific Transportation 
Company proposal to establish cer- 
tain new switching charges. Tie in- 
vestigation was later expanded to 
include responsive actions by con- 
necting rail carriers. In a decision 
issued on April 14, the Commission 
ruled that, in rail-notor common 
control situations arising from 
grants of new authority in licensing 
proceedings, a separate application 
for continuance in contro! would no 
longer be required. The Commission 
eliminated the burdensome require- 
ment of dual scrutiny is v.2w of the 
fact that corporate families in such 
situations essentially are acquiring 
additional operating authority, and 
not cont’ol, of a carrier. 

On May 13, the Commission ap- 
proved the Union Pacific Railroad's 
acquisition of the Missouri-Kansas- 
Texas Railroad Company and found 
that that consolidation would pro- 
vide improved efficiencies in service 
and reduced transportation costs. 
The transaction was made subject 
to limited competitive and labor- 
protective conditions. On this date, 
the Commission also issued pro- 
posed rulemakings to modify its 


regulations concerning rail aban- 


donments and light-density sur- 
charges. These proposals reflect 
recent findings of the Railroad Ac- 
counting Principles Board. 

On May 17, the Commission 
held an open confererice and voted 
to continue its investigation into 
Trailer Train Inc.'s request for exten- 
sion of its existing grant of antitrust 
immunity to purchase and allocate 
railroad flatcars. It was on this date 
that the Commission also adopted a 
rule and an accompanying adminis- 
trative ruling simplifying the com- 
posite list of exempt and non- 
exempt agricultural commodities by 
eliminaiing redundant information 
contained in a prior administrative 
ruling. On May 26, the Commission 
issued its decision approving the 
sale of the Burlington Northern Rail- 
road Company's “South Line” to 
Montana Rail Link. The Commission's 
approval followed an extensive in- 
vestigation of the transaction. 

On June 6, the Commission 
issued its finding that the railroad 
industry's 1987 cost-of-capital vate 
was 11.6 percent. This was the first 
cost-of-capital determination to use 
the Commission's expedited proce- 
dures to ensure that a cost-of- 
capital decision is served by June 
30 of the year following that for 
which a determination is being 
made. 

On June 7, the Commission 
granted an application proposing 
the integration of the nation’s two 
largest motor passenger carriers. 
The GLI Acquisition Company (a 
subsidiary of the controiling in- 
terests of the Greyhound Lines bus 
system) was authorized to purchase 
the operating rights and some 
operating assets of Trailways Lines, 
inc. (the dominant member of the 
National Trailways Bus System). In 
approving the transaction, the Com- 
mission found that the competitive 


enhanced by the operation of a 
unified, national bus system under 
Greyhound’s management, to the 
benefit of the traveling public. 

On June 21, the Commission 
issued a decision amending its 
rules to exempt several types of 
water carrier service and to restore 
a smali-craft exemption that pre- 
viously had been removed. The Com- 
mission thus exempted: (1) the 
transportation of passengers be- 
tween places in the United States 
through a foreign port; (2) ali contact 
carrier vessel leasing; and, (3) the 
transportation of certain owned 
property. Also during June, the Com- 
mission issued a decision inter- 
preting the scope of the ferry ex- 
emption for water carriers. 

The Commission also issued in 
June the results of the survey it had 
undertaken in March concerning the 
operations of Guilford Transporta- 
tion Industries. That s:wrvey found 
prolonged equipment delays, reduced 
service levels, and indications of 
shipper dissatisfaction. Subsequent 
reviews of Guilford’s operations 
showed improvement in service 
levels and shipper satisfaction. 

On July 8, the Commission ap- 
proved, under its class-exemption 
rules for non-carrier acquisitions, 
the creation of the Wisconsin Cen- 
tral, Ltd, the nation’s longest 
regional railroad, with approximately 
2,000 miles of track. On that same 
day, the Commission determined 
that it held exclusive authority to 
regulate the State of California's rail 
freight and passenger service 
because California had not obtained 
ICC certification for the regulation 
of its own intrastate rail traffic. 

On July 12, the Commission ap- 
proved its proposed fiscal year 1990 
budget in a conference which was 
open to the public and, on July 19, 
the Commission found that none of 
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the nation’s 18 Class | railroads was 
revenue adequate during 1987, since 
their individual returns on net in- 
vestment in transportation property 
were less than the cost of capital 
determined for the industry for that 
year. 

in a decision served on July 20, 
the Commission adopted interim 
guidelines that accepted trust fund 
agreements containing certain con- 
ditions and invited comments on 
whether and how other types of 
security might be structured to be 
substantially equivalent to surety 
bonds. On July 27, the Commission 
heard oral argumeni on the Santa 
Fe Southern Pacific Corporation's 
proposed plan of divestiture of 
Southern Pacific Transportation 
Company to Rio Grande industries, 
Inc., the parent company of the 
Denver and Rio Grande Western 
Railroad Company. 

During July, the Commission 
also considered challenges to a 
United Parcel Service (UPS) tariff 
provision that eliminated the trans- 
portation of common fireworks. The 
Commission concluded that UPS's 
refusal to transport fireworks was 
made on the basis of inconvenience 
rather than compelling necessity 
and found the tariff provision to be 
unreasonably discriminatory. 

On August 4, the Commission 
granted Amtrak's application to 
compel the sale of the Boston & 
Maine Corporation's Connecticut 
River Line and approved that line's 
related sale from Amtrak to the Cen- 
tral Vermont Railway. This instance 
was the first time the Comrsuission 
had exercised its authority under 
the Rail Service Passenger Act's 
forced-sale procedures. On Avgust 9, 
in an open voting conference, the 
Commission approved the sale of 
the Southern Pacific Transportation 
Company to the Denver and Rio 
Grande Western Railroad Company 


and denied an inconsistent applica- 
tion filed by Kansas City Southern 
industries, Inc. Because the approved 
transaction was an end-to-end com- 
bination of rail lines, no major anti- 
competitive effects were anticipated. 

After receiving informal criticism 
regarding the complexity of rail 
cost-recovery tariffs, the Commis- 
sion decided on August 12 to solicit 
and consider the views of the ship- 
ping public and tariff publishers 
regarding the form of publication 
being utilized for tariffs. The Com- 
mission will consider suggestions 
for rule changes which cou!d lead to 
an improvement in the manner in 
which information is conveyed in 
rail carrier cost-recovery tariffs. On 
August 17, the Commission issued a 
decision applying new statutory 
criteria for authorizing intrastate, 
reguiar-route, passenger carrier 
service, and discussed the required 
nature and extent of related inter- 
state and intrastate operations. 

On September 6, the Commis- 
sion proposed to change the way 
property taxes are treated in rail 
abandonment proceedings to allow 
property taxes to be considered as 
an avoidable cost only when an 
actual decrease in a railroad’s prop- 
erty tax liability occurs following 
abandonment. On September 9, the 
Commission found that the rate cap 
on the rail transportation of recy- 
clables for 1988 should be set at 
147.7 percent of revenue-to-variable 
costs. The Commission's written 
decision approving the Southern 
Pacific divestiture was issued to 
the public on September 12, and 
that issuance completed the Com- 


mission's precedent-setting 
zchedule for concluding this 
transaction. 


On September 29, the Commis- 
sion's Office of Transportation 
Analysis (OTA) made available its 
1987 ICC Waybill Samp!<, a sampl- 


ing of all carload waybills for rail 
traffic terminating in the United 
States during calendar year 1987. 
This waybill sample, as well as 
those developed in prior years, is 
the only statistically valid source of 
data for industrywide rail move- 
ments. The OTA also made available 
its Public Use File containing non- 
confidential data on 1987 rail traffic 
flows and patterns. During the past 
fiscal year, the OTA processed 
numerous waybill requests from 
Federal agencies, state trans- 
portation agencies, and partic- 
ipants in formal ICC proceedings in 
accordance with the Commission's 
waybill data release procedures 
codified at 49 CFR 1244.8. The OTA 
also continued to maintain a com- 
puterized data base of railroad con- 
tract summaries through the en- 
trance of data on nearly 16,000 new 
contract filings. OTA utilized this 
data base to respond to numerous 
Commission and public requests for 
information. As of September 30, 
1988, there were over 76,000 con- 
tracts filed with the Commission 
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since passage of the Staggers Rail 
Act of 1980. 

The Commission's Office of 
Public Assistance (OPA) responded 
to over 14,750 inquiries regarding 
matters under the jurisdiction of the 
ICC last fiscai year. in addition, the 
OPA provided advice and assistarice 
to nurrerous parties involved in rail 
abandonment cases and other Com- 
mission proceedings, participated 
in one oral hearing and one public 
hearing pertaining to railroad aban- 
donment cases, and participated in 
two pubiic hearings pertaining to 
railroad acquisitions. 

in fiscal year 1988, six ICC 
public informational booklets were 
revised by the OPA to reflect 
changes in Commission rules and 
procedures. The Commission's 
minority- and female-owned motor 
carrier file was updated, and a new 
listing was published. The OPA also 
undertook the publication of a 
booklet providing guidelines to 
potential operators for evaluating 
the viability of small railroad lines. 
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LEGISLATION 


Attempts were made once 
again during the fiscal year to revise 
the Staggers Rail Act of 1980. The 
main proponent of chunge was a 
coalition of shippers referred to as 
CURE, The Consumers United for 
Rail Equity. On November 5, 1987, 
the Subcommittee on Transporta- 
tion, Tourism, and Hazardous Mate- 
rials of the House of Representa- 
tives’ Committee on Energy and 
Commerce marked up its version of 
the proposed reregulation legisla- 
tion, originally designated H.R. 
1393, and renamed the bill the “In- 
terstate Commerce Commission 
Reform Act of 1987.”’ No further 
action was taken in the House. On 
September 20, 1988, the Senate 
Committee on Commerce, Science, 
and Transportation considered a 
staff draft of an amended version of 
S.676, titled the “Interstate Com- 
merce Reform Act of 1988,” but failed 
to approve it. No further action was 
taken on the proposal in the 100th 
Congress. 

Throughout the year, the Com- 
mission remained firmly opposed to 
attempts to revise the Staggers Act 
by explaining that it had taken ad- 
ministrative actions to adjust its 
policy to answer criticisms of earlier 
implementation of the Act. 


Hearings and Comments on 
Legislation 


New Short Line and Regional 
Railroads. The Commission tes- 
tified on October 1, 1987, before the 
Subcommittee on Transportation, 
Tourism, and Hazardous Materials 
of the House Committee on Energy 
and Commerce, and on October 20, 
1987, before the Subcommittee on 
Surface Transportation of the 
Senate Committee on Commerce, 
Science, and Transportation, 
regarding the proliferation of new 
short lines and regional railroads. 
The Commission's testimony for 


both hearings contained profiles of 
new short lines and new regional 
railroads and describs* actions 
taken to expedite the creation of 
both. 

Availability of Railroad Grain 
Cars. On May 2, 1988, at a hearing 
held in Kansas City, Missouri, the 
Commission testified before the 
Subcommittee on Transportation, 
Tourism, and Hazardous Materials 
of the House Committee on Energy 
and Commerce regarding the avail- 
ability of railroad grain cars. In its 
testimony, the Commission dis- 
cussed the effects and goals of the 
Staggers Act in relation to the move- 
ment of grain. The Commission’s 
conclusion was that though the pro- 
fitability of the railroad industry has 
definitely improved since Staggers, 
that profitability has not come at 
the expense of shippers because 
they are now better served and 
prices have generally fallen. In its 
testimony, the Commission provided 
answers to a series of questions 
asked by Subcommittee members 
regarding current grain car short- 
ages and whether current problems 
are caused by chronic rail industry 
difficulties or strong cyclical demand. 

Property Brokerage Industry 
Practices. On November 13, 1987, 
the Commission testified before the 
Subcommittee on Surface Transpor- 
tation of the Senate Committee on 
Commerce, Science, and Transpor- 
tation on the practices of transpor- 
tation property brokers in the motor 
carrier industry. The Subcommittee 
was particularly interested in the 
Commission’s regulation of prop- 
erty brokers, allegations of abuse by 
brokers and other intermediaries, 
and the growth of the brokerage in- 
dustry since .980. 

In its testimony, the Commis- 
sion described the explosive growth 
in the number of licensed property 
brokers since passage of the Motor 


Carrier Act of 1980 and pointed out 
that this was a reflection of the need 
for innovative transportation mid- 
diemen who seek out greater effi- 
ciencies and improved service in 
surface transportation. The Com- 
mission acknowledged that the 
relative newness, rapid growth, and 
extremely competitive nature of the 
property broker industry may have 
led to some problems. The Commis- 
sion’s analysis of the allegedly 
unlawful practices of property 
brokers, and its subsequent deci- 
sions not to amend its rules govern- 
ing pr _arty brokers, as requested 
in petitions by Senn Trucking Com- 
pany,’ was summarized. The Com- 
mission's testimony also reviewed 
its decisions regarding approaches 
to meeting property broker security 
requirements, as well as the com- 
plaint handling, compliance, and en- 
forcement activities of the Commis- 
sion’s Office of Compliance and 
Consumer Assistance in regard to 
broker activities. 

Oversight of the Motor Carrier 
Industry. On March 16, 1988, the 
Commission testified before the 
Subcommittee on Surface Transpor- 
tation of the House Committee on 
Public Works and Transportation at 
an oversight hearing on the motor 
carrier industry. The Commission's 
testimony described how the Motor 
Carrier Act and other deregulatory 
legislation had been successful in 
increasing the number of carriers 
available to serve shippers, stim- 
ulating a variety of new price and 
service options, promoting the 
growth of contract carriage, and en- 
couraging more intermodal move- 
ments. It also described how a 
greater reliance on the competitive 
marketplace to ensure a low-cost, 


"No. 39962, Senn Trucking Co.—Lawful Practices 
of Property Brokers —Petition for Rulemaking, served 
June 5, 1987 


more efficient mix of transportation 
services has allowed the Commis- 
sion to eliminate needless regula- 
tion and reduce its staff, and how 
the nation’s economy has realized 
significant savings as a result. The 
passage of legislation that would 
further deregulate the motor carrier 
industry was encouraged, and 
specific legislative proposals were 
recommended concerning a Clari- 
fication of the negotiated rates 
issue, the elimination of certain an- 
nual reporting requirements, and a 
technical revision to the Surface 
Freight Forwarder Deregulation Act 
of 1986. 

The Commission additionally 
responded to the questions of Sub- 
committee Members concerning the 
expansion of commercial zones, 
possible solutions to the negotiated 
rates issue, the definition of intra- 
state versus interstate movements, 
and the proposed streamlining of 
annual accounting and reporting 
requirements. 

Passenger Bus Transportation. 
On August 25, 1988, at a hearing 
held in Omaha, Nebraska, the Com- 
mission testified before the Surface 
Transportation Subcommittee of the 
Senate Committee on Commerce, 
Science, and Transportation on the 
subject of passenger bus transpor- 
tation. In its testimony, the Commis- 
sion discussed its implementation 
of the Bus Regulatory Reform Act of 
1982, specifically relative to the 
areas of eased entry, rate flexibility, 
and exit policy. The Gil Acquisition 
Company (Greyhound)-Trailways 
Lines, Inc., merger was also dis- 
cussed, and the Commission tes- 
tified that a more competitive en- 
vironment has been developed, that 
the bus industry is trying to stem 
the trend of the decline in service 
and routes, and that price and serv- 
ice options have increased. 

ICC Jurisdiction over Canadian 


me eA | ' 
sent comment in the form of a letter 
to the House Committee on Public 
Works on January 25, 1988, concern- 
ing H.R. 2638, a bill “to provide that 
the Commission may exercise juris- 
diction over Canadian motor car. 
riers which provide transportation 
within commercial zones which 
straddie the international border 
between the United States and 
Canada.” The Commission's letter 
explained that the bill would expand 
the Commission's regulatory juris- 
diction over the trucking industry, 
increase the workload of the Com- 
mission, and create a new conflict 
regarding United States policy with 
respect to Mexican and Canadian 
carriers. The Commission summa- 
rized its position by stating that, 
from an administrative standpoint, 
the bill presented serious problems 
that would need to be clarified prior 
to full House consideration. H.R. 
2638 was not enacted by the 100th 
Congress. 


Legislative Recommendations 


Elimination of Section 8(b) 
Food and Grocery Report Require- 
ments. In testimony presented on 
March 16, 1988, before the House 
Committee on Public Works and 
Transportation, the Commission 
proposed that Congress enact 
legislation to eliminate an annual 
reporting requirement that had been 
mandated by Section 8(b) of the 
Motor Carrier Act. Section 8(a) of the 
Act permits sellers of food and 
grocery products which sell under a 
uniform zone-delivered price system 
to reduce the price of their products 
br, an amount that does not exceed 
‘ye actual transportation cost sav- 
ings to a seller if purchasers pick up 
products themselves. 

The Commission’s report was 
to contain information on the extent 
to which cost savings resulting from 


Motor Carriers. The Commission 


efficiencies were passed on to con- 
sumers. The Commission stated 
that industry data have demon- 
strated that customer pickup activity 
has become a stable and accepted 
industry practice, and that savings 
are being passed on to consumers. 
Widespread mergers and acquisi- 
tions in the wholesale and retail 
grocery industries made it difficult 
to obtain the quantity and diversity 
of statistically sound data needed 
for the Commission report, however, 
and the Commission concluded that 
it would be unwise to invest in the 
development of a new data base to 
support an annual report on an ac- 
tivity that is no longer perceived to 
be a problem. Included in Section 
9113 of H.R. 5210, the “Anti-Drug 
Abuse Act of 1988"’? is a provision 
removing the Section 8(b) report 
requirement. 

Technical Revisions to the Sur- 
face Freight Forwarder Deregula- 
tion Act of 1986. The Commission 
also recommended during the 
March 16 hearing before the Com- 
mittee on Public Works and Trans- 
portation certain technical changes 
to the Surface Freight Forwarder 
Deregulation Act of 1986° to 
eliminate ambiquity regarding 
freight forwarder cargo liability and 
the transportation of used house- 
hold goods. Such technical correc- 
tions were also incorporated into 
Section 911 of H.R. 5210, the ‘‘Anti- 
Drug Abuse Act of 1988.’ 


Reports To Congress 


Railroad Accounting Principles 
Board. As part of the continuing ap- 
propriations for fiscal year 19885, 
Congress required the Commission 
to initiate a regulatory proceeding 


2Public Law 100-690, November 18, 1988 
ublic Law 39-521. 
“Public Law 100-690, November 18, 1988 
Public Law 100-202. 


with respect to implementation of 
the findings of the Railroad Account- 
ing Principles Board and to report 
on the status of implementation. 
The first report was submitted to 
House and Senate Appropriations 
Committees on March 29, 1988, and 
the second on September 27, 1988. 
These reports outlined the initia- 
tives the Commission had underway 
at the time, as well as their status. 
Comments on a GAO Truck De- 
regulation Report. On December 31, 
1987, the Commission provided to 
the Subcommittee on Transporta- 
tion of the Senate Committee on Ap- 
propriations comments on an April 
1987 General Accounting Office 
(GAO) report entitled ‘‘Trucking 
Deregulation: Proposed Sunset of 
ICC’s Trucking Regulatory Respon- 
sibilities."* Each of the eight ancil- 
lary motor carrier regulatory func- 
tions identified by the GAO were 
addressed in the Commission's com- 
ments. They included (1) safety, (2) in- 
surance, (3) anti-trust enforcement, 
(4) cargo damage liability, (5) data 
reporting, (6) owner-operator protec- 
tions, (7) household goods consumer 
rules, and (8) Mexican carrier reg- 
istration. An update of 1985 staff- 
year data also was provided by the 
Commission to the GAO. 
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inspector General Act 
Amendments 


On October 18, 1988, President 
Ronald Reagan signed into law S. 
908, the “Inspector General Act 
Amendments of 1988"’’. This legisla- 
tion added inspector general offices 
to many Federal departments and 
agencies, including the Commis- 
sion. It required the Commission to 
establish and maintain an Office of 
the Inspector General no later than 
180 days after enactment and to 
meet certain reporting requirements 
similar to those in legislation 
enacted 10 years earlier. 


ICC Sunset Proposal 


In the first session of the 100th 
Congress, at the Administration’s 
request, legislation was introduced 
to sunset the Interstate Commerce 
Commission. Late in the second 
session, H.R. 5384, a bill entitled the 
“interstate Commerce Commission 
Sunset Act of 1988,”’ was introduced 
and was identical to Title ll of S. 711, 
the “Product Liability Reform Act of 
1987."" The 100th Congress ended 
without holding hearings or taking 
other action on any of the various 
proposals to sunset the ICC. 


"Public Law 100-504 
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ADMINISTRATION 


Organization and Management 
In fiscal year 1988, there were 
no major changes in the Commis- 
sion’s organizational structure or 
management as the Commission 
continued to make efficient use of 
resources in light of its changing 
regulatory role. However, in an- 
ticipation of enactment of the 
inspector General Act Amendments 
of 1988, Public Law 100-504, the 
Commission did establish an Office 
of Internal Audit within the Chair- 
man’s office. The Internal Auditor is 
appointed by, and reports directly 
to, the Chairman. The Commission's 
average staff-year employment level 
stood at 712 for the past fiscal year, 
a reduction of 20 from the prior 
fiscal year’s average of 732. 


Human Relations 

During fiscal year 1988, the 
Office of Human Relations concen- 
trated its efforts on its public- 
service mandate in the area of equal 
employment opportunity (EEO) and 
human resources management. The 
Human Relations staff conducted 
seminars to assist managers and 
supervisors in meeting their EEO ob- 
jectives, and individually tailored 
sessions were held with small man- 
agerial groups to address relevant 
issues. In addition, a series of 
employee seminars was sponsored 
covering topics such as tax reform 
and health insurance. The Human 
Relations staff also presented 
career-enhancement workshops, 
targeting employees below the GS-9 
level, which provided instruction 
regarding successful interviewing 
techniques and Federal career 
planning. 


Commission Budget 

The Commission's fiscal year 
1990 budget was developed and sub- 
mitted concurrently to the Office of 
Management and Budget and the 


Congress in August 1988. The 
budget reflected a status quo staff- 
ing level to provide continuity of 
regulatory functions in the absence 
of the p..ssage of legislation further 
deregulating the motor carrier indus- 
try, and the Commission's stream- 
lined administrative procedures in 
motor freight, household goods, and 
railroad matters have further pro- 
moted efficient resource use. 


Fiscal Year 1988 Appropriations 


Commission funding for fiscal 
year 1988 was included as part of a 
continuing resolution. Public Law 
10-202, approved December 22, 1987, 
authorized the following continuing 
appropriations: 
Salaries and Expenses: For 
necessary expenses of the Com- 
mission, including services as 
authorized by 5 U.S.C. 3109, and 
not to exceed $1,500 for official 
reception and representation ex- 
penses, $44,294,000, provided 
that joint board members and 
cooperating state commis- 
sioners may use government 
transportation requests when 
traveling in connection with their 
official duties as such. 

¢ Directed Rail Service: No funds 
provided in Public Law 100-202 
were to be available for the ex- 
ecution of programs the obliga- 
tions for which could reasonably 
be expected to exceed $475,000 
for directed rail service author- 
ized under 49 U.S.C. 11125 or any 
other legislation. 


Salaries and Expenses 
Appropriations 

On March 2, 1988, Chairman 
Heather J. Gradison and staff ap- 
peared before the Subcommittee on 
Transportation of the House Com- 
mittee on Appropriations to testify 
on the Commission’s fiscal year 
1989 budget request. The Chairman 


and staff supported the request to 
the Subcommittee on Transporta- 
tion of the Senate Committee on 
Appropriations by responding on 
May 24, 1988, to a series of written 
questions in lieu of a hearing. 


Payments for Directed Rail 
Service Appropriations 


The last instance of subsidized 


directed rail service occurred be- 


tween October 5, 1979, and March 23, 


1980, when the Kansas City Ter- 
minal Railway Company provided 
service over the lines of Chicago, 
Rock Island, and Pacific Railway 
Company. The Congress last appro- 
priated funds for this directed serv- 
ice in a fiscal year 1982 suppiemen- 
tal appropriation. 

Since no new, subsidized directed 
rail service is anticipated, no funds 
were requested for fiscal year 1989. 
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RAILROADS 


General Financial Condition 

The revenues, earnings, and 
traffic volume of the railroad incus- 
try’s Class | line-haul carriers in- 
creased substantially during fiscal 
year 1988 as the nation’s economy 
continued to strengthen. Commis- 
sion data for the twelve months end- 
ing June 30, 1988, and June 30, 1987, 
show that operating revenues rose 
5.9 percent, to $27.4 billion, and 
revenue ton-miles of freight in- 
creased 10.8 percent. Net railway 
operating income increased $525.2 
million, to almost $1.6 billion, and 
ordinary income rose $582.8 million, 
to $1.8 billion. With the exclusion of 
the large restructuring charges of 
eight major ‘ailroads to record 
severance pay for employee buy- 
outs and asset write-downs attrib- 
utable to freight car retirements and 
line abandonments, net railway 
operating income rose $532.5 mil- 
lion, to almost $2.4 billion, and ordi- 
nary income increased $537.4 mil- 
lion, to almost $2.7 billion. The rate 
of return on net investment in trans- 
portation property increased from 
2.92 percent for the tweive months 
ending June 30, 1987, to 4.38 percent 
for the same period of 1988. Again, 
with the exclusion of restructuring 
charges, the rate of return rose from 
5.21 percent to 6.69 percent. 

Large restructuring charges 
were recorded in the twelve months 
ending June 30, 1988, by the Norfolk 
Southern Railroad System, the Iili- 
nois Central Railroad Company,' 
and CSX Transportation, Inc., and in 
the prior 12-month period by the 

The Atchison, Topeka and 

aitta Fe Railway Company; the Soo 

ine Railroad Company; the South- 
ern Pacific Transportation Com- 
pany; the St. Louis Southwestern 


‘Formerly the Iliinois Central Gulf Railroad Com- 
pany, which altered its name during the fiscal year. 


Railroad Company; and the Kansas 
City Southern Railway Company. 

During fiscal year 1988, Class | 
line-haul railroad employment 
declined 6.1 percent, to a monthly 
average of 238,430 employees, com- 
pared to a monthly average of 
253,990 employees during fiscal 
year 1987. Since passage of the 
Staggers Rail Act of 1980, industry 
employment has fallen about 48 
percent. 

Sizeable traffic volume gains, 
higher freight rates, benefits 
resulting from the recent large 
restructuring programs imple- 
mented by certain railroads, and a 
continued reduction in employment 
levels have all contributed to the 
substantial earnings improvement 
achieved by the Class | railroad in- 
dustry during fiscal year 1988. Pros- 
pects for the industry are favorable 
as the economy remains strong and 
the inflation rate remains at modest 
levels. 


Reorganizations 


Commission activity concern- 
ing railroad reorganizations was 
limited to the receipt and review of 
periodic reports emanating from 
reorganizations that had taken 
place prior to the Bankruptcy Act.” 
No acticns were taken under Sec- 
tion 77 of the Act, which requires 
that the Commission review and ap- 
prove railroad reorganizations that 
were initiated prior to the 1978 
amendments to the Act. 


Securities 

Most securities issued or 
assumed by railroads have been ex- 
empted from regulation. The Com- 
mission's class exemption applies 
to securities issued and obligations 
assumed by: (1) Class |! and Class II 
rail carriers; (2) a party acquiring a 
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rail line under the financial assist- 
ance provisions of 49 U.S.C. 10905; 
and (3) any rail carrier, regardiess of 
size, issuing equipment trust certifi- 
cates. Under this exemption, no 
decision or Federa! Register notice 
is issued unless a proposal involving 
securities is opposed. No proposals 
were opposed last fiscal year. 

The issuance of securities and 
the assumption of obligations by 
Class | railroads and holding com- 
panies are also exempt from 49 
U.S.C. 11301, subject to certain 
notice requirements.‘ These trans- 
actions are automatically exempted 
unless opposition is registered. 
Nine carriers filed notices and 
issued securities under the exemp- 
tion during ine year without opposi- 
tion and only one was opposed. 

The Illinois Central Railroad 
Company (ICR), its parent, IC In- 
dustries, Inc. (ICi), and the Iilinois 
Central Transportation Company 
(ICT) filed a notice for the transfer of 
all outstanding common stock of 
ICR from ICi to ICT, and for the 
distribution of the common stock of 
ICT to ICi shareholders. The stock 
transaction was protested and the 
Commission instituted an investi- 
gation.® Subsequently, the Commis- 
sion found that the transaction was 
not an issuance of securities, which 
would have subjected the action to 
Commission jurisdiction, but rather 
was a transfer of stock between 
related corporations with a coupled 
distribution among existing share- 
holders. Therefore, no notice of ex- 
emption was required and the Com- 
mission dismissed the proceeding 
for lack of jurisdiction.® Never- 
theless, the Commission discussed 


349 CFR 11751 
449 CFR 1175.2 
inance Docket No. 31231, /C industries, inc et 
a! —Securities Notice of Exemption Under 49 CFR 
1170 pret printed), served March 14 1988 
or? served September 30. 1988 
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the impact of the spinoff of the 
railroad from the holding company 
and concluded that the newly in- 
dependent railroad would be viable 
and would be able to continue pro- 
viding responsive service to its 
customers. 


Mergers and Consolidations 

The Commission received and 
approved two major restructurings 
of western railroads. The first involved 
the Union Pacific Railroad's (UP) ac- 
quisition of the Missouri-Kansas- 
Texas Railroad Company, a small 
Class | railroad operating north- 
south between Kansas City and St. 
Louis, Missouri; Omaha, Nebraska, 
on the north; and the Guif of Mexico 
on the South.’ This combination will 
reduce transportation costs and im- 
prove service to shippers through 
more efficient use of equipment and 
personnel, and though the consol- 
idation of facililities at common 
points, particularly at St. Louis, 
where one yard will be closed, and 
at Kansas City; Fort Worth, Texas; 
Muskogee, Oklahoma; and other 
points in Texas and Oklahoma. 

In approving this acquisition, 
the Commission also approved four 
of five requested line abandonment 
applications, six notices of exempt 
abandonments of line that had been 
out of service for two or more years, 
and a petition to exempt an aban- 
donment. Several responsive appli- 
c xtions were granted to ameliorate 
certain adverse impacts on competi- 
tion for grain originating in the area 
north and west of Kansas City, for 
traffic moving over Texas City Ter- 
minal Railroad (TCT), and for ag- 
gregates from certain Texas points 
to Houston. The Commission (1) re- 


Tunion Pacific Corporation. Union Pacific 
Raiiroad Company and Missouri Pacific Railroad 
Compeny—Contro/—Missour Kansas Texas Rai! 
road Compeny, et a!. 41.0 C26 409 (1988) 


quired UP to negotiate a trackage 
rights agreement with either The 
Atchison, Topeka and Santa Fe 
Railway Company (Santa Fe), 
Southern Pacific Transportation 
Company (SPTC), or The Kansas City 
Southern Railway Company (KCS) to 
alleviate any adverse effects on 
grain movements;® (2) authorized 
Santa Fe’s purchase of a one-sixth 
interest in TCT to maintain equal 
ownership of that railroad with UP; 
and (3) approved a settlement agree- 


ment on aggregates negotiated by 
UP and SPT as conditions to the 


primary transaction. Labor- 
protective conditions were imposed 
on UP’s primary applications, on all 
abandonments, and also on SPT's 
responsive application. Conditions 
enabling the Commission to monitor 
the post-merger effectiveness of the 
interchange at Herington, Kansas, 
of the Denver & Rio Grande Western 
Railroad Company (ORGW) were 
also imposed. Other responsive ap- 
plications were denied. 

The second and more impor- 
tant merger answered the question 
of who would own the SPC, which 
included the Southern Pacific 
Railroad, following the Commis- 
sion’s decision last year denying 4 
proposal to merge SPTC with the 
Santa Fe. That denial left the issue 
open and required Santa Fe's 
parent, Santa Fe Southern Pacific 
Corporation (SFSP), to divest itself 
of either the Santa Fe or SPTC.’ Ina 
voting conference held within the 
precedent setting, 180-day deadline 
that the Commission had imposed 
on itself for processing the merger 


Ban agreement between UP and KCS was approved 
in Finance Docket No 30800. Union Pacific Corpora 
tion, Union Pacific Railroad Company and Missouri 
Pacific Railroad Company —Contro!/—Missour 
Kansas Texas Railroad Company, et a! (not printed). 
corves August 11, 1968 

Senta Fe Southern Pacific Corp —Contro/—SPT 
Co. 210 C.26 709 (1986). aff'd 31. C C20 926 (1987) 


application, the Commission unani- 
mously approved the application of 
Rio Grande industries, inc. (RG!) to 
acquire SPTC. The Commission 
denied a competing application to 
acquire SPTC filed by Kansas City 
Southern industries, Inc. (KCSI), the 
parent of the KCS. 

The SFSP had solicited bids 
from interested parties and had ac- 
cepted a proposal by RGI and its 
wholly owned subsidiaries, SPTC 
Holding, inc. (SPH!) and the DRGW, 
to acquire and exercise control over 
SPTC and its carrier subsidiaries. 
KCSI, through its wholly owned firm, 
the Southern Pacific Acquisition 
Company (SPAC), had filed a sep- 
arate and inconsistent application 
to acquire SPT and its subsidiaries. 
It proposed to combine SPT's opera- 
tions with KCSI's railroads, the KCS, 
and the Louisiana and Arkansas 
Railway Company. The primary ap- 
plication was approved, subject to 
labor-protective Conditions, and 
KCSI's inconsistent application, 
along with responsive applications 
for protective conditions sought by 
the Union Pacific Railroad Company 
anc the Missouri Pacific Railroad 
Company (UP/MP), were denied."° 

RGI's acquisition of SPTC will 
provide substantial public benefits, 
including improved, more efficient 
singleline service for shippers in 
both the Central and Southern Cor- 
ridors, a strengthened competive 
alternative to the UP/MP system in 
the Central Corridor, and the ability 
to alleviate congestion and over- 
capacity in the Southern Corridor. 
Redundant operating facilities will 
be eliminated, and both railroads 
anticipate a reversal of market 
share losses once they are fully con- 
solidated under Common manage- 


1OF nance Docket No 32000 et a! Rio Grande in 
@ustries, inc. SPTC Holding. inc . and The Denver and 
Rio Grande Western Raitroad Company—Con 
troi\— Southern Pacific Transportation Company 4 
1C C26 634 (1988) 


ment. Because this was substantially 
an end-to-end merger, adverse com- 
petitive effects will be few, if any. 


Because KCS's ability to con- 
summate the transaction in an ex- 
peditious manner was uncertain, its 
application was denied. The Com- 
mission expressed the concern that 
its approval of KCS's proposal could 
have unnecessarily prolonged the 
SPT Trusteeship, with possible 
adverse affects on SPT's service, 
operations, and market share. 


The UP/MP had sought condi- 
tions to give it the right to quote 
through rates for SPTC Central Cor- 
ridor traffic and for DRGW/SPTC to 
haul the traffic for UP/MP at fully 
allocated costs. These conditions 
were denied because the Commis- 
sion found that UP/MP already 
presents a strong competitive con- 
straint on SPTC Centra! Corridor 
traffic, and because the consolida- 
tion was not seen as leading to a 
creation of a DRGW Central Cor- 
ridor monopoly. 


in the South, the Illinois Central 
Railroad Company (ICR) continued 
its line sales program, which has 
reduced its system mileage from ap- 
proximately 9,600 miles to approx- 
imately 3,000, with the sale of 
almost 200 miles of track from 
Haleyville, Alabama to Fulton, Ken- 
tucky to the Southern Railway Com- 
pany, which acquired both the track 
and an additional 154 miles of 
bridge trackage rights from Fulton 
to Centralia, illinois. That applica- 
tion was accepted and processed as 
a “significant” transaction."' ICR 
also had filed a request to discon- 
tinue trackage rights over both the 
Southern Railway and the Burling- 
ton Northern Railroad Company be- 
tween Haleyville and Birmingham, 
Alabama. These applications were 
apprcved subject to employee- 
protective conditions. '? 


Two other formal acquisition 
applications were filed to purchase 
line segments of CSX Transporta- 
tion, lac. The Commission accepted 
as a “minor” transaction The Huron 
and Eastern Railway Company, 
inc.’s proposed acquisition of a 
58.5-mile line between Bad Axe and 
Saginaw, Michigan.'? The Commis- 
sion’s acceptance of a second ap- 
plication, the Tennessee Southern 
Railroad Company's proposal to ac- 
quire, through purchase and lease, 
approximately 118 miles of track in 
three areas of Tennessee, remained 
pending at the close of the fiscal 
year." 


The Commission also approved 
revisions to its formula for determin- 
ing trackage rights compensation 
resulting from a UP/MP and Western 


Pacific Railroad Company consol- 
idation, which was conditioned on 
the most extensive trackage rights 
ever granted by the Commission."® 
The ORGW was granted trackage 
rights between Puebio, Colorado, 
and Kansas City, Missouri, and 
SPTC was granted trackage rights 
between Kansas City and St. Louis. 
Because these parties could not 
agree to the terms for compensa- 


"See 49 CFR Part 1180 
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No. AB-43 (Sub-No 148%). "iirors Centra! Railroad 
Company —Exemption— Discontinuance of Treckage 
Rights between Haleyvilie and Birmingham. AL (not 
printed), served May 18, 1988 

'SFinance Docket No 31396, The Huron and 
Eastern Railway Company. inc —Acquisition—CSX 
Transportation, inc. Line Between Bad Axe and 
Saginaw. M/ (not printed). served September 29. 1988 

‘Finance Docket No. 31329, Tennessee 
Southern Railroad Company. inc —Purchase And 
Lease—CSX Transportation, inc 

Union Pacific—Contro!/—Missour Pacific, 

Western Pacific, 3661 CC. 459 (1982) Aff'¢ in part sub 
nom. Southern Pacific Transp! Co. v. 1C.C., 736 F 20 
708 (D.C. Cir. 1984) 
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tion, the Commission was asked to 
set them. In a major decision deter- 
mining net income and interest- 
rental elements of a compensation 
formula, the Commission set the 
basis for determining a final rental 
value that would equalize the com- 
petitive positions of the owning and 
renting carriers."® 

The Commission granted the 
Consolidated Rail Corporation's 
(Conrail) proposal to reopen"’ a 1922 
proceeding to remove 17 conditions 
imposed upon the New York Central 
Railroad Company’s acquisition of 
control of Chicago River & Indiana 
Railroad Company, and of Chicago 
Junction Railway.'® The conditions 
were designed to ensure the neutral- 
ity of the acquired carriers’ terminal 
switching services performed for 
line-haul carriers, and to ensure that 
line-haul carriers operate livestock 
trains over the Chicago Junction 
lines. 

The Commission's class- 
exemption procedures expedited 
the handling and consideration of 
numerous financial transactions 
last fiscal year, including exemp- 
tions for one interrail acquisition,'® 
one lease,”° 17 control or acquisi- 
tion proposals for nonconnecting 


16st. Louis Southwestern Ry. Co. Compensation— 
Trackage Rights, 4 |.C.C.2d 668 (1987). 

17Finance Docket No. 1165 (Sub-No. 1), Chicago 
Junction Case (not printed), served August 18, 1988. 

'8Chicago Junction Case, 71 1.C.C. 631 (1922). 

49 CFR 1180.2(d)(1); see, e.g. Finance 

Docket No. 31272, CSX Transportation, inc.— 
Acquisition Exemption—Certain Line of Norfolk and 
Western Railway Company (not printed), served 
May 20, 1988. 

20See 49 CFR 1180.2(d)(4); see, e.g., Finance 
Docket No. 31239, Norfoik and Western Railway Com- 
pany and Wabash Railroad Comp jenewal of 
Lease Exemption (not printed), served. April 13, 1988. 
For substantial lease changes other than time exten- 
sions or revenue changes, a formal application or in- 
dividual petition for exemption must be filed as in 
Finance Docket No. 21666 (Sub-No. 10), The Cincin- 
nati, New Orleans and Texas Pacific Railway 
Company—Ex-Mod. of Leases-—Cincinnati Southern 
Railway (not printed), served November 13, 1987. 


Ciass I! or Class Ill carriers,2' four 
proposals for the relocation of rail 
lines??, and 19 trackage rights trans- 
actions.?° 

In one of these trackage rights 
proposals, the Burlington Northern 
Railroad Company (BN) negotiated 
trackage rights with its subsidiary, 
the Winona Bridge Railway Com- 
pany (WB), to conduct bridge move- 
ments from Seattle, Washington, to 
Winona Junction, Wisconsin, a dis- 
tance of 1,860 miles.** Just before 
operations were scheduled to begin, 
the Commission’s exemption ap- 
proval was stayed by a U.S. Court of 
Appeals,”° but that stay was subse- 
quently lifted.2° However, a U.S. 
District Court enjoined BN from ini- 
tiating operations with WB until BN 
has exhausted the mandatory 
collective-bargaining provisions of 
the Railway Labor Act.?’ 

The Commission also proc- 
essed 12 notices under its class ex- 
emption for transactions within a 


2'See 49 CFR 1180.2(d\1); see, eg. Finance 
Docket No. 31058, Mendocino Coast Railway, inc. — 
Acquisition Exemption—Assets of California Western 
Railroad (in decisions not printed), served June 22 and 
July 20, 1988, and Finance Docket No. 31298, Chicago 
West Pullman Transportation Corporation— 
Continuation in Control Exemption—Georgia 
Woodlands Railroad Company (not printed), served 
July 25, 1988. 

22See 49 CFR 1180.2(d)(5); see, e.g, Finance 
Docket No. 30875, The Denver and Rio Grande 
Western Railroad Company —E ti 
over Burlington Northern Railroad Company (not 
printed), served November 1, 1987 (vacated in part in 
Denver & R.G.W.E. Co.—Jt. Proj.—Relocation Over 
BN, 4 1.C.C.2d 95 (1987). 

23gee 49 CFR 1180.2(d\(7); see, eg. Finance 
Docket No. 31209, The indiana Railroad Company — 
Exemption—Trackage Rights—iilinois Central Guilt 
Railway Company (not printed), served March 17, 1988. 

24Finance Docket No. 31163, Winona Bridge 
Raitway Company—Trackage Rights—Burlington 
Northern Railroad Company (in decisions not printed), 
served December 4, 1987, January 7 and March 7, 
1988 

25m.M. Winter v. Interstate Commerce Commis. 
sion et al. (unpublished) No. 88-1250 (8th Cir. April 15, 
1988). 
26M Winter v. interstate Commerce Commis. 
sion et ai. (unpublished) No. 88-1250 (6th Cir. May 13, 
1988). 
27Burlington Northern R.R., Co. v. United 
Transportation Union, (unpublished) ''- 88-C-2687 
(N.D. 1 June 13, 1988). 


corporate family that do not affect 
service or competition.22 Among 
these were several notices from four 
wholly owned rail carrier subsid- 
iaries of Guilford Transportation 
Industries (GTI) proposing to trans- 
fer operations to a fifth carrier sub- 
sidiary, the Springfield Terminal 
Railway Company. The Commission 
instituted an investigation and 
found that, collectively, the trans- 
actions had had a substantial 
adverse affect on GTi’s employees. 
As discussed in the ‘Rail Labor 
issues” section of this chapter, the 
Commission imposed extraordinary 
labor-protective conditions.2? One 
related exemption was found to in- 
volve transactions outside Commis- 
sion jurisdiction.” 

According to a statutory exemp- 
tion for consolidations, mergers, 
and acquisitions of control,*’ 10 
petitions to exempt interrailroad 
contro! proposals were processed. 
Of these, only three were opposed, 
one for problems resulting from 
intercarrier ownership and operat- 
ing contracts,** one over questions 
of the degree of common control 
between affiliated carriers,**> and 


28See 49 CFR 1180.2(d\3); see e.g, Finance 
Docket No. 31192, Union Pacific Railroad Company— 
Merger Exemption—Oregon Short Line Railroad Com- 
pany, Des Chutes Railroad Company, Los Angeles & 
Sait Lake Railroad Company and Spokane inter- 
national Railroad Company (not printed), served 
January 15, 1988. 

290&H Ry—Lease & Trackage Rights Exempt. 
—— Term. 41.C.C.2d 322 (1988). 

Finance Docket No. 31180, Gui/ford Transpor- 
tation industries, inc. and Boston and Maine 
Corporation-—Continuance in Control Exemption— 
Northern Railroad (not printed), served June 3, 1988. 

3149 U.S.C. 11343(e). 

32Finance Docket No. 31148, indiana Harbor Belt 
Railroad Company—Acquisition of Line of Chicago 
and Western indiana Railroad Company—Exemption 
from 49 U.S.C. 11343 (not printed), served January 27, 
1988, aff in a decision not printed and served 
September 22, 1988. 

33¢inance Docket No. 31262, Internationa! Paper 
Company—Exemption—49 U.S.C. 11343 (not printed), 
served June 8, 1988. 


one related to the National Rail Pas- 
senger Corporation’s (Amtrak) ac- 
quisition of the Connecticut River 
Line.“ 

With the recent proliferation of 
short line and regional railroads, the 
demand for experienced railroad 
personnel has substantially in- 
creased. In many instances, new 
carriers gain this expertise through 
the knowledge and experience of of- 
ficers and directors who already 
have positions with existing car- 
riers. However, prior to an officer or 
director’s acceptance of an addi- 
tional position with another carrier, 
Commission approval is required.*® 
To facilitate these transactions, the 
Commission granted a class exemp- 
tion for officers or directors to ac- 
cept additional positions with other 
carriers, except between Class | car- 
riers. Under the Commission's ex- 
emption authority, the Commission 
retains the right to review any of 
these transactions, upon complaint. 


Acquisition, Operation, and 
Construction 


Fiscal year 1988 saw an abrupt 
curtailment of the acquisition and 
operation, often by local entrepre- 
neurs, of rail tines by new short line 
and regional railroads. Two deci- 
sions by the U.S. Court of Appeals 
for the Third Circuit®’, discussed in 
the ‘Rail Labor issues”’ section of 
this chapter, held that the Interstate 
Commerce Act’s labor provisions 
were subordinate to those of the 
Norris LaGuardia Act®*® and the 


M4see the “Passenger Service” section of this 

chapter for a discussion of this proceeding. 
49 U.S.C. 11322/a). 

36Ex Parte No. 474, Exemption From 49 U.S.C. 
11322(a) For Certain interlocking Directorates (not 
printed), served April 13, 1988. 

37RLEA v. Pittsburgh and Lake Erie R.R., 831 F.2d 
1231 (3rd Cir. 1987), and RLEA v. Pittsburgh and Lake 
Erie R.R., 845 F.2d 420 (3rd Cir. 1988). 

3829 U.S.C. 108. 


Railway Labor Act.*? As mentioned 
below under the topic of “Abandon- 
ments,” the cessation of many short 
line sales has resulted in a marked 
increase in both the number of re- 
quests to abandon rail lines and the 
miles of line granted for abandon- 
ment. Prior to the Third Circuit's 
decision on April 8, 1988, the Com- 
mission received 39 notices of 
exemption totaling 2,312.2 miles 
under its class exemption from Sec- 
tion 10901 of the Interstate Com- 
merce Act.*° However, from the date 
of that decision until the end of the 
fiscal year only 18 notices involving 
548.6 miles of track were received. 

The Commission acted during 
the year to address areas of concern 
over its rules governing the acquisi- 
tion and operation of short lines, 
and explained the criteria it would 
use in exercising its discretion to 
impose labor-protective conditions 
in acquisition proceedings (See 
“Rail Labor Issues"’, below.) 

The FRVR Corporation (FRVR), 
a noncarrier, and the Chicago North 
Western Transportation Company 
(CNW) filed a notice of exemption 
for FRVR to acquire and operate 
CNW’s “Duck Creek South” lines 
between Green Bay and Milwaukee, 
Wisconsin. At the request of FRVR 
and CNW, the Commission insti- 
tuted a declaratory order pro- 
ceeding to clarify its jurisdiction 
over labor issues arising out of the 
foundation of FRVR and other short 
line ,ailroads. The Commission 
found that, to the extent necessary, 
the Railway Labor Act is preempted 
by the Interstate Commerce Act to 
permit parties to consummate 
transactions the Commission has 
previously authorized under or ex- 


3945 U.S.C. 151. 

40€x Parte No. 392 (Sub-No. 1), Class Exemption— 
Acq. and Oper. of R. lines under 49 U.S.C. 10907, 1 
1.C.C.2d 810 (1985). 


empted from 49 U.S.C. 10901." 
Discovery was still underway in 
outstanding petitions to revoke the 
exemption at the end of the fiscal 
year. 

The Commission also modified 
its class exemption procedures dur- 
ing the year.*? The revised rules, ap- 
plicable to transactions creating 
new Class | or Class II railroads, ex- 
pand the previous seven-day notice 
to a new, 35-day, two-stage notice 
period to provide more opportunity 
for public comment. The two-stage 
process requires a 14-day pre-filing 
notice to interested parties and a 
21-day, post-filing period to con- 
sider supporting or opposing argu- 
ments before an exemption 
becomes effective. The latter, 
21-day period is divided into three 
segments to allow seven days for 
the filing of petitions for stay, seven 
days for the filing of replies, and 
seven days for the Commission’s 
review and action. Applicants must 
also provide nm >re information con- 
cerning the anticipated effects on 
service and labor. The rules for ac- 
quisitions of new Class Ill carriers 
at 49 CFR 1150.31 were not changed. 

Of the 148 transactions proc- 
essed since the class exemption for 
acquisitions and operations under 
49 U.S.C. 10901 became effective on 
February 17, 1986,4° only 24 have 
been formally protested. 

Before the Third Circuit's deci- 
sion in RLEA v. Pittsburgh and Lake 
Erie,“4 the Commission conducted 
extensive, multistage inquiries in 


‘'Einance Docket No. 31205. FRVR Corporation— 
Acquisition and Operation Exemption—Chicago and 
North Western Transportation Company (not printed), 
served January 29, 1988. 

42Class Exemption—Acq. & Oper. of R. Lines 
Under 49 U.S.C. 10901, 4 1.C.C.2d 305. 

(‘ass Exemption for Acquisition and 
Operation of Rail Lines under 49 U.S.C. 10901, 1 
1.C.C.2d 810 (1986). 
44See Footnote 37, supra. 


proceedings where the class exemp- 
tion was invoked to create signifi- 
cant new regional railroads. One of 
these was the Commission's deci- 
sion in the Pittsburgh and Lake Erie 
Railroad case*® itself, where the 
Commission denied a stay request 
but required a seller to maintain its 
corporate existence until petitions 
to revoke were considered. This 
would have allowed the Commis- 
sion to revoke the exemption and 
cancel the sale, if warranted. The 
Commission's decision on a peti- 
tion for reconsideration has been 
held in abeyance because of court 
litigation regarding the sale. 

The Commission also con- 
ducted an in-depth investigation in- 
to the Burlington Northern 
Railroad's (BN) sale of its “South 
Line”, stretching 831 miles across 
part of Idaho and Montana, to a new 
carrier, Montana Rail Link (MRL). 
This investigation included the 
Commission's dispatch of an 
Administrative Law Judge to 
Missoula, Mont., to hear testimony 
from the public. According to 
several Commission decisions,“® 
the Montana Public Service Com- 
mission (MPSC) and other parties 
were authorized to conduct 
discovery on MRL and BN, and an 
extensive record was developed. 
The Commission denied petitions 
seeking revocation of the exemp- 
tion,*” and the Montana Department 
of Public Service Regulation and the 
MPSC subsequently sought reopen- 
ing and reconsideration based on 
new evidence. The Commission was 
considering that reopening and 
reconsideration request at the end 
of the fiscal year. 


4Sipid. 

46 inance Docket No. 31089, Montana Rail Link. 
inc —Exemption Acquisition and Operation—Certain 
Lines of Burlington Northern Railroad Company (in 
decisions not printed), served October 22, 30, 
November 27, Decernber 7, 1987, and May 26, 1988. 

47ibid., decision served May 26, 1988. 


Ye oo: Sf . 
In a case concerning the crea- 
tion of the longest regional railroad 
ever under the Commission class- 
exemption provisions—involving 
approximately 2,000 miles of track 
stretching across Wisconsin, 
Minnesota, and Illinois—the Com- 
mission had initially stayed an 
exemption and had sought public 
comment.” At the request of many 
affected parties, including shippers, 
the Commission vacated that stay*® 
and later in the fiscal year approved 
the Wisconsin Central Ltd.’s (WCL) 
acquisition and operation of Soo 
Line Railroad Company lines follow- 
ing WCL’s voluntary submission of 
extensive evidence and substantial 
public and private support. 

The Commission also made 
two significant rulings regarding the 
construction of rail lines. In a pro- 
ceeding concerning a joint reloca- 
tion project between Denver and Rio 
Grande Western Railroad Company 
(ODRGW) and the Burlington North- 
ern Railroad Company, the Commis- 
sion found that, in the absence of 
adverse effects on shippers, serv- 
ice, competition, or any other trans- 
portation interest, the relocation of 
two short segments of connecting 
track by DRGW did not require the 
Commission's prior approval nor 
exemption.*' 

The Commission additionally 
exempted the Louisville & Jefferson 
County Riverport Authority's (River- 
port) proposed construction and 
operation of 6.7 miles of rail line. 
The proposal was for the connec- 
tion of a CSX Transportation, Inc. 
(CSX) main line with the Riverport 


48F nance Docket No. 31102, Wisconsin Centrai 
Ltd. —Exemption, Acquisition and Operation—Certain 
Lines of Soo Line Railroad Company (not printed), 
served September 11, 1987 

49) b1g 

30/bid . served July 28. 1988. 

5'pDenver & A.G.W.R. Co.—Jt. Proj. —Relocation 
Over BN, 4 1.C.C.2d 95 (1987) 


Industrial Facility located near 
Louisville, Kentucky.*? The pro- 
pesed track construction contem- 
plated the crossing of tracks 
belonging to the Paducah & Louis- 
ville Railway, Inc. (P&L), which op- 
posed the eresziiig Riverport filed a 
petition to invoke the Commissions 
authority under 49 U.S.C. 10901(d) to 
require P&L to allow the proposed 
construction to cross its tracks. 
P&L argued in response that the 
Commission could not act on River- 
port’s petition under Section 
10901(d) unless Riverport filed (and 
the Commission granted) a formal 
application under Section 10901, as 
opposed to Riverport’s original peti- 
tion for exemption from Section 
10901 under Section 10505. The 
Commission found that Riverport 
had already demonstrated that the 
project was in the public interest 
within the meaning of Section 
10901(d) and summarily issued a 
certificate of public convenience 
and necessity, ordered the crossing, 
but declined to set compensation 
until the parties have had an oppor- 
tunity to negotiate an agreement 
among themselves.°? P&L has 


sought judicial review of the Com- 


mission’s decision.™ 


Rates and Practices 


The Commission continued to 
reduce its backlog of rate reason- 
ableness cases during the past 
fiscal year. The centerpiece of the 
Commission's initiative was the ap- 


S2Finance Docket No. 31136, Louisville & Jeffer- 
son County Riverport Authority and CSX Transporta- 
tion, inc.—Construction and Operation Exemption— 
in Jetterson County, KY (not printed), served 
December 22, 1987 

inance Docket No. 31136, Louisville & Jeffer- 
son County Riverport Authority and CSX Transporta- 
tion, ine. —Construction and Operation Exemption— 
in Jefferson County, KY, and Finance Docket No 
31136 (Sub-No. 1), Louisville & Jefferson County River- 
port Authority—Petition Under 49 U.S.C. 10901(d), 4 
1.C.C.2d 249 (1988). 

54paducah & Louisville Railway, inc. v. ICC, No 
88-1609 (D.C. Cir., filed Aug. 16, 1988) 


plication of its simplified standards 
and procedures for complaints filed 
against rates for commodities 
except coal. The Commission pro- 
posed two alternative method- 
ologies for determining rate reason- 
ableness for non-coal movements: 
the formula replacement cost (FRC) 
method, and the revenue-to-variable- 
cost ratio (R/VC) method. Both 
methodologies simplify rate reason- 
ableness proceedings when small 
shipments and/or multiple origins 
and destinations are involved and 
the application of the complex con- 
strained market pricing (CMP) 
analysis used for high-volume coal 
shippers is not justified. 

The Commission applied its 
non-coal rate guidelines in a case in- 
volving the movement of empty, 
retired railroad cars moving on their 
own wheels to salvage facilities.*’ 
The Commission had previously an- 
nounced a tentative decision to apply 
the FRC methodology in a decision 
issued last fiscal year.** but, based 
on further analysis, the Commission 
decided to apply the R/VC method 
instead. The Commission concluded 
that FRC was simply a new version 
of fully allocated cost pricing, an ap- 
proach to determining rate reason- 
ableness that had previously been 
rejected because of its failure to 
take demand considerations into ac- 
count. The Commission had deter- 
mined earlier on that demand-based 
pricing furthers the public interest 
by allowing for the more efficient 
allocation of resources and the 
achievement of revenue adequacy. 


55ex Parte No. 347 (Sub-No. 2), Rate Guidelines— 
Non-Coa!l Proceedings (not printed), served April 8. 
1987, 

56See Coa/ Rate Guidelines, Nationwide. 1 
1.C.C.2d 520 (1985) aff'd Consolidated Rail Corp. v 
U.S., 812 F.2d 1444 (3rd Cir. 1987) 

5’No. 40073, South-West Railroad Car Parts Com. 
pany v. Missouri Pacific Railroad Company (not 
printed), served March 10, 1988 

ibid., served July 10, 1987 


The R/VC methodology compares 
the rates at issue with rates on 
similar traffic that can be presumed 
reasonable. In effect, it uses demand- 
based pricing by relying on compar- 
able, market-established rates to 
set the parameters of rate reason- 
ableness. A final rate reasonable- 
ness determination was pending at 
the close of the fiscal! year. 

The Commission also applied 
its non-coal rate guidelines in the 
McCarty Farms group of cases,°*? in 
which tentative rate unreasonable- 
ness findings had been made in 
another, prior decision.© Using the 
R/VC method, the Commission found 
that rates on wheat and barley mov- 
ing from Montana to the Pacific 
Northwest were unreasonably high 
relative to the rates on comparable 
movements in the west. Reparations 
were ordered and the Burlington 
Northern Railroad Company was 
directed to establish a rate struc- 
ture that would produce an average 
R/VC no greater than an average 
R/VC for a comparable group. Sub- 
ject to this limitation, the railroad 
was given discretion to use cost- 
based pricing flexibility. 

The Commission made a signif- 
icant step forward in resolving a long- 
standing case when it determined 
that certain carriers possessed mar- 
ket dominance over specific rail 
traffic and announced that it would 
use the R/VC method to determine 
maximum rate reasonableness.®' 
Market dominance, a form of mono- 
poly power, exists when a rail car- 
rier’s rates are not constrained by 


8 ucCarty Farms, et al. v. Burlington Northern, 
inc. 4 1.0.C.2d 262 (1988) aff'd No. 37809, McCarty 
Farms, inc., et al. v. Burlington Northern, inc. (not 
printed), served May 11, 1988 

McCarty Farms et a/. v. Burlington Northern, 
inc., 3 1.C.C.2d 822 (1988) 

61No. 37478, Amstar Corporatioin v. The 
Atchison, Topeka and Santa Fe Railway Company (not 
printed), served December 8, 1987, affd in an un- 
printed decision served March 17, 1988 


intermodal, intramodal, product, or 
geographic competition.®? Only 
when these market forces are absent 
does the Commission have jurisdic- 
tion to consider the maximum rea- 
sonableness of a rail rate. In the 
case at issue, the Commission found 
that a shipper had not shown a lack 
of intermodal (truck) competition for 
its corn syrup traffic moving in car- 
loads from Texas to Arizona. Rela- 
tive to California destinations, how- 
ever, the Commission found that the 
shipper had no effective alternatives 
and was, therefore, captive. 

In another case involving the 
same shipper, the Commission 
found effective intramodal or geo- 
graphic competition for the shipper’s 
sugar traffic between 14 of 78 origin- 
destination pairs involved and found 
market dominance with respect to 
the remainder.®** Here, also, the 
Commission announced that it would 
use the R//C method in the maxi- 
mum rate reasonabieness phase of 
the proceeding. 

In a case involving single-car 
movements of heavy electrical 
machinery, the Commission found 
various rail carrier defendants mar- 
ket dominant at six of eight involved 
origins. The Commission found ef- 
fective intramodal competition at 
the two remaining origins, but noted 
that this could be reversed on ap- 
peal if the case’s complainant could 
demonstrate the existence of a 
“bottleneck” connecting carrier. In 
addition, the Commission tentative- 


62Market Dominance Determinations, 365 |.C.C. 
118 (1981), aff'd sub nom. Western Coal Traffic League 
v. CC, 719 F.2d 772 (Sth Cir. 1983), cert. den. 104 S.Ct. 
2160 (1984) 

63see 49 U.S.C. 10701a and 10709 

64nNjo 382398, Amstar Corporation v. The 
Alabama Great Southern R.R. (not printed), served 
December 2, 1987, aff'd in a decision not printed and 
served May 16, 1988. 

No. 38188S, Westinghouse Electric Corpora- 

tion v. The Alton and Southern Railway Company (not 
printed), served Febrary 9, 1988. 


ly concluded under the R/VC method 
that the rates at issue were not un- 
reasonable and invited comments 
from invoived parties in this regard. 
The proceeding was subsequently 
dismissed at the complainant’s 
request. 

A complaint in another pro- 
ceeding which challenged the rate 
assessed on a single movement of 
oversized electrical equipment had 
been held in abeyance during the 
year at the request of the parties, 
pending the issuance of final rate 
guidelines for non-coal traffic. This 
case was dismissed when the parties 
negotiated a settlement.© 

Two cases involving coal rates 
were dismissed when initial deci- 
sions by Administrative Law Judges 
respectively found the defendant 
rail carriers not market dominant,®’ 
and rates charged a captive shipper 
not unreasonable.© Appeals of right 
are pending. 

The trend toward the settle- 
ment of rate complaints that was 
precipitated by the Commission's 
promulgation of maximum rate rea- 
sonableness standards has _ con- 
tinued. Five more rate complaints, 
two involving coal rates, were dis- 
missed when the parties involved 
reached settlements. The Commis- 


66No 37010, Genera! Electric Company v. 
Delaware and Hudson Railway Company (not printed), 
served October 29, 1987. 

67No. 38301S (Sub-No. 1), Westmoreland Coa/ 
Sales Company v. Denver and Rio Grande Western 
Railroad Company, et ai. (not printed), served Sep- 
tember 26, 1988. 

68No. 37931, Metropolitan Edison Company v. 
Conrail, et al. (not printed), served July 27, 1988. 

69No 378548, Consumers Power Company v. 
Norfolk and Western Railway Company (not printed), 
served January 11, 1988; No. 37925S, Department of 
Defense v. Seaboard System Railroad (not printed), 
served February 18, 1988; No. 38056S, indianapolis 
Power and Light Co. v. Consolidated Rail Corporation 
(not printed, served November 12, 1987; No. 38125S, 
Genera! Electric Company v. The Baltimore and Ohio 
Railroad Company (not printed), served December 7, 
1987; and No. 38412, Allied Chemical Corp. et al. v. 
Ann Arbor R.R. Syst. et ai. (not printed), served 
August 22, 1988. 


sion denied” as redundant a motion 
by parties to dismiss an administra- 
tively final case,’' and dismissed as 
moot a case that had been held in 
inactive status for years following 
the completion of a related court ac- 
tion.’2 In another area, a cease-and- 
desist order rendered in 1979 to pre- 
vent discrimination against a con- 
necting carrier was vacated’? when 
the Commission found that this 
prior order no longer served an 
essential purpose and could inhibit 
contract ratemaking, the develop- 
ment of through route and joint-rate 
arrangements, and other pro- 
competitive carrier activities. 
Overall, there has been a 
steady decline in the number of rate 
complaints brought to the Commis- 
sion. Indeed, only one rate reason- 
ableness complaint was filed with 
the Commission in fiscal year 
1988."* This reduction in the Com- 
mission’s rate caseload may in 
large measure be attributable to the 
continued popularity of negotiated 
rail transportation contracts”> and a 
correspondingly reduced reliance 
on traditional common carrier 
tariffs. In effect, negotiation has 
supplanted litigation in dispute 
resolution. This fiscal year, 15,980 
new rail transportation contracts 
were filed representing a siight 


70No. 38783, Omaha Public Power District v. Burl- 
ington Northern Railroad Company (not printed), 
served February 29, 1988. 

7 ibid. at 3 1.C.C.2d 123 (1986), aff'd 31.C.C.20 853 
(1987. 

72No. 38638, Cleveland Cliffs iron Co. v. Chicago 
and North Western Transportation Company (not 
printed), served February 17, 1988. 

73No. 35940, in the Matter of Investigation into 
the Lawfuiness of interchange Arrangements Be- 
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decrease over the previous fiscal 
year and primarily attributable to a 
30-percent reduction in the filing of 
grain transportation contracts. This 
decline in grain contracts filing may 
have resulted in part from the Com- 
mission’s adoption of final rules 
that increased the disclosure re- 
quirements applicable to agricul- 
tural traffic.” These rules imple- 


mented legislative changes enacted 
in 1986.’’ 


Another reason for the decline 
in grain contract filings may have 
been the increased demand for 
grain cars, fueled in part by heavier 
exports and reduced barge capacity 
on the Mississippi River during the 
1988 drought. One carrier has 
offered premium rate transportation 
contracts with car guarantees, and 
another plans to establish an ad- 
vanced car-ordering system with 
two-way penalties for cars not used 
by a shipper or not delivered by a 
carrier. Finally, a carrier has in- 
troduced a system of transportation 
“futures,” or negotiabie Certificates 
of Transportation (COT). Originally, 
these COTs guaranteed corn and 
soybean shippers tariff rate service 
in 54-car unit trains at a specific 
future date. As revamped, the COTs 
program was expanded to include 
whee’ and baricy and to apply to 
Singie-car and 26-cai shipments, as 
well. The lawfulness of this program 
is the subject of a pending com- 
plaint proceeding.’6 

As contract rules have become 
more refined, resort to the Commis- 
sion for the resolution of contract- 
related matters has also diminished. 
For example, in fiscal year 1985 the 


76Raiiroad Transportation Contracts, 4 |.C.C.2d 
228 (1988). 

77P L. 99-509. Interim rules had been adopted at 3 
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76No. 40169, National Grain and Feed Ass'n v. 
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Commission received 142 requests 
for exemptions to allow carriers to 
pay reparations or waive under- 
charges on pre-contract tariff 
movements. In all of fiscal year 
1988, the Commission received only 
three exemption petitions,’”? and 
these were for movements that did 
not meet the technical requirements 
of the class exemption adopted in 
fiscal year 1986. All were unopposed 
and granted. The Commission's 
final contract rules added a similar 
class exemption for contract 
amendments.*' The Commission 
dismissed two petitions to exempt 
the payment of reparations for 
movements billed at tariff rates 
when these movements inadvertently 
fell outside the terms of an existing 
contract.2 The Commission con- 
cluded that the parties involved 
need only amend their contract to 
reflect their intent that it apply to 
nonconforming movements. 

The Commission also denied a 
petition to establish rules for the 
complete disclosure of long-term 
coal transportation contracts.® The 
Commission found that the informa- 
tion needed to negotiate contracts 
is already available to shippers and 
carriers and that confidentiality 


79No. 40160, The Norfolk and Western Railway 
Company —Exemption—Payment of Reparations (not 
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Company—Exemption—To Pay Reparatiors (not 
printed), served July 7, 1988; and No. 40156, Norfolk 
and Western Railway Company—Exemption—to Pay 
Reparations (not printed), served July 7, 1988. 
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benefits the public interest by en- 
couraging competitive rate reduc- 
tions, deterring the formation of 
price-leadership cartels, and allow- 
ing differential pricing. 

The Commission updated its 
annual determination of railroad 
revenue adequacy in July 1988," 
and found that none of the nation’s 
18 Class | railroads were revenue 
adequate in 1987. Under the Com- 
mission's standard, a railroad is 
considered revenue adequate if its 
rate of return on investment is at 
least equal to the industry’s current 
cost-of-capital rate. None of the 
railroads achieved a return on in- 
vestment in 1987 equal to or greater 
than 11.6 rercent, the Commission- 
determined, industry-wide cost of 
capital for that year. The Commis- 
sion’s revenue-adequacy findings 
are used for the purpose of estab- 
lishing eligibility for the Zone of 
Rate Flexibility under 49 U.S.C. 
10707a(d). These findings are also 
considered in individual rate reason- 
ableness proceedings conducted 
under 49 U.S.C. 10701a. 

Rates for the rail transportation 
of nonferrous recyclable com- 
modities are regulated without 
regard to market dominance and are 
subject to a R/VC ceiling which is 
calculated by the Commission. The 
most recent calculations set the 
rate cap at 149.8 percent R/VC for 
1987," and 147.7 percent for 1988.’ 

In fiscal year 1988, the Commis- 
sion dismissed as settled a complaint 
concerning rates on automobile 


84, Parte No 476. Railroad Revenue Adequacy — 
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tbe, Parte No. 394 (Sub-No. 4), Cost Ratio for 
Recyclables—1987 Determination (not printed), 
served November 20, 1987 
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shredder residue.®® Individual 
recyclable rates complaints not in- 
volving automobile shredder residue 
are being held in abeyance as a 
result of an earlier court decision 
barring individual complaints ayainst 
a carrier who is in aggregate compli- 
ance with the R/VC ceiling.®® How- 
ever, the Commission resolved one 
complaint involving the California 
intrastate rates of carriers who were 
in overall compliance.°° The Com- 
mission essentially found that the 
intrastate rates at issue were at all 
times governed by Federal stand- 
ards and the Commission's aggre- 
gate rate-reduction procedures, 
even though California regulated 
them until 1982 when the Commis- 
sion assumed jurisdiction at that 
state’s request.®’ Although these 
rates were not included in the 
Original data base for interstate 
rates when they were subject to 
state regulation, the Commission 
heid that this would not affect the 
Commission's power subsequently 
to issue a declaratory order, and the 
defendants in the case at issue 
were ordered to reduce their rates to 
the level required to attain aggre- 
gate compliance. The Commission 
determined, though, that repara- 
tions were barred by the statute of 
limitations. 

in a case involving West Virginia 
intrastate traffic, vacated as moot* 


88no 39669, Newel! Enterprises, inc. v. The 
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a 1986 decision™ in which it had in- 
terpreted rules governing intrastate 
coal rate reasonableness cases, yet 
it adopted the principles of that 
decision as a policy statement. The 
Commission also considered four 
intrastate certification petitions. 
Virginia® and Arkansas® filed for 
recertification. Virginia's five-year 
certification expired on August 28, 
(988, and Arkansas's is to expire on 
March 25, 1989. Pending final recer- 
tification, Virginia was granted pro- 
visional certification to continue 
regulating intrastate traffic. Final 
certification was granted to Illinois, 
subject to that state's adoption of 
the Commission's final contract 
rules.*’ Compliance was directed by 
September 1988, but has not yet 
been achieved. Oklahoma's initial 
certification is still pending. 

The Commission resolved a 
conflict involving inflation-based 
rate increases between the appli- 
cable provision of the Interstate 
Commerce Act® and the Commis- 
sion’s rate prescription authority.’ 
in 1977, the Commission had pre- 
scribed a rate on trainioad coal 
movements, and that rate had been 
increased regularly to cover 
inflation-based cost increases. Ad- 
ditionally, on September 15, 1981, 
the rate was increased by three per- 
cent under the Zone of Rate Freedom 
provision of the Staggers Act. 
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Balancing the cost recovery and 
profit-enhancement aspects of pric- 
ing flexibility against the public in- 
terest in preventing monopolistic 
gain, the Commission concluded 
that profit-enhancing increases may 
not lawfully be applied to prescribed 


rates, absent Commission approval.'@' 
Finding that the rate in question had 
not been lawfully published, the 
Commission ordered the payment of 
refunds. 

The Commission's cost recov- 
ery procedures determine the max- 
imum Rail Cost Adjustment Factor 
(RCAF) rate ievel, which is issued 
quarterly, and provide adjustments 
to maximum railroad rate levels on 
market-dominant traffic for cost in- 
creases or decreases. Since mid- 
November 1986, an extended “‘hold- 
ing’ down of rate levels was ordered 
to compensate for prior cost over- 
statements," and that order ex- 
pired during the first quarter of 1988. 
Maximum RCAF rate levels must 
now rise and fall with the quarterly 
RCAF. The first downward adjust- 
ment was effective July 1, 1988." 

The Commission also proposed 
changes to the methodology for 
calculating the fuel component of 
the index.’ In an advance notice of 
proposed rulemaking, the Commis- 
sion noted that rail cost recovery 
tariffs have become cumbersome to 
follow and apply, and sought com- 
ments on how it might revise the 
governing regulations.'® 
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Carriers remain free to respond 
to competitive forces by “flagging 
out” or holding down authorized 
cost recovery increases in selected 
markets. When carriers adopt a 
cost recovery increase, or otherwise 
increase rates in “master tariff" for- 
mat rather than by revised individual 
tariff, they are required to incor- 
porate changes into their individual 
tariffs within two years of the 
original effective date of the rate 
change. After granting several ex- 
tensions to the two-year deadline 
applying to this matter, the Commis- 
sion issued a decision requiring rail 
tariff publishers to submit a plan to 
assure deadline compliance by Sep- 
tember 30, 1991. Publishing agents 
have been advised that there will be 
no further extens‘ons granted and, 
should railroads fail to complete the 
process of incorporating rates into 
tariffs, rates will thus become 
void." The Commission is also 
monitoring this activity by requiring 
publishing agents to furnish 
quarter! ly reports detailing their pro- 
gress.’ 

The Commission also proposed 
new rules to accommodate the filing 
of electronic tariffs and to simplify 
tariff filing," and a final decision 
on these new rules was pending at 
the end of the fiscal year. The Com- 
mission also adopted final rules 
that will simplify billing procedures 
by allowing rail carriers to file elec- 
tronic distance determination sys- 
tems in place of printed distance 
guides,'® and to use electronic bills 
of lading.'"® 


WEsee 49 U.S.C. 107621GK2) 
07 no 40154, Extension of Expiration Date of 


Master Tariff increases endments No 5and 12 to 
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The Commission considered 
the form.asties of tariff publication 
in affirming a 1985 decision that had 
found that certain changes in 
minimum-weight provisions were 
lawfully published and not mis- 
symbolized.''' In two decisions on 
court referral, it determined which 
of two tariff provisions applied to a 
movement. in one, a carrier was 
found entitled to switching charges, 
and not to a line hau! division, for 
shipments interchanged within the 
destination switching district.''? In 
the other, the Commission found for 
a carrier on a disputed commodity 
classification, and also found that 
the collection of undercharges 
would not be an unreasonable prac- 
tice under the Commission's 
equitable-relief principies.''? The 
Commission noted, however, that 
many, if not all, of the involved box- 
car movements were unregulated 
because they had occurred while 
the Commission's boxcar exemp- 
tion’ was in effect. The Commis- 
sion advised the referring court that 
exempted movements would be gov- 
erned by principles of contract law 
and not by the Commission's rules 
and precedents on classification 
and equity.'"® 

Two other court-referred tariff 
cases decided by the Commission 
involved the Commission's inter- 
pretation of tariff provisions. In one 
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case, the Commission denied a peti- 
tion to reopen and reconsider a July 
1987 decision which interpreted 
tank car minimum-ioad provisions.'"* 
In the other, the Commission ap- 
proved a carrier's assessment of 
storage charges for “dismantier’’ 
cars held on its tracks.''’ 

in a declaratory proceeding, the 
Commission interpreted an “all 
freight” switching tariff to include 
new empty tank cars.'"® Also, in an 
initial decision that became admin- 
istratively final, the assessment of a 
higher tariff rate on a shipment that 
had moved beyond a destination rail 
terminal by motor carrier, notwith- 
standing the shipper's failure to 
complete a required “truck beyond” 
notation on a bill of lading, was 
found unreasonable.''* The notation 
requirement was found to serve no 
useful! purpose, and its absence was 
found not to affect the carrier's serv- 
ice or billing. Damages were awarded 
for shipments within the applicable 
statute-of-limitation period. 

The Commission also consid- 
ered several tariff-exemption peti- 
tions. In two cases, the Commission 
exempted movements from reguia- 
tion to allow reparations or the 
waiver of undercharges where a fil- 
ing error made an intended tariff in- 
applicable.'*° in other instances, the 


160 40101, JM Huber Comporation v The 
Atchison. Topeka and Santa Fe Railway Company. et 
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120m 40170, The Atchison, Topeka and Santa 
Fe Railway Company—Exemption—To Pay Repare 
trons (not printed). served May 6. 1988. and No 40183. 
Richmond. Fredericksburg & Potomec Raiiroed 
Co —Exemption—To Waive Undercherges (not 
printed). served June 7, 1968 


Commission rejected two petitions 
for an exemption to apply an intended 
tariff rate where the involved ship- 
ments had moved before the effec- 
tive date of the intended tariff.'?" 

in a general exemption pro- 
ceeding, seven Class Ill railroad 
affiliates of the Delaware Otsego 
Corporation were exempted at their 
request from boxcar joint-rate 
regulation. The effect of this exemp- 
tion was to permit them to exercise 
the empty-car provisions in 49 CFR 
1039.14'* The Commission also 
issued a notice of proposed rule- 
making to exempt from regulation 
633 of approximately 980 classes of 
miscellaneous manufactured com- 
modities.'*2 The Commission ten- 
tatively found that truck competi- 
tion for the specified classes was 
intense overall and geographically 
widespread. The proposed exemp- 
tion would be nationwide and would 
cover all provisions of the Interstate 
Commerce Act, except those per- 
taining to loss and damage. Carriers 
would still be required to comply 
with the Commission's accounting 
and reporting requirements, and no 
antitrust immunity would be con- 
ferred for collectively established 
rates. 

The Commission's case work in 
the car-hire area consisted mainly 
of refining and applying previously 
announced principles. The Commis- 
sion denied a petition to clarify or 
reconsider its prior adoption of a 


121No 40180 Norfolk and Western Raviway Com 
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national tank car mileage-allowance 
system.'* it then applied those 
rules’*> to two complaint 


ings. 

The first involved an appeal of a 
1987 decision allowing ca’riers to 
charge for movements of privately 
owned cars to and from private 
repair facilities.‘ The Commission 
found that car owners would be 
compensated adequately under the 
mileage allowance rules. it rejected 
contentions that private car owners 
had relied on prior practice in 
negotiating car-hire agreements, 
and instead found that the iIn- 
terstate Commerce Act does not 
guarantee the recoupment of full 
ownership costs by car owners. The 
Commission stated, too, that tariff 
caps on mileage aliowances are 
subject to investigation if they pre- 
vent car owners from receiving their 
full mileage allowance. 

The Commission instituted two 
separate investigations to deter- 
mine whether protested tariff 
charges, published to apply to the 
repair movement of empty private 
cars, violated the terms of the tank 
car allowance system.'*’ When the 
respective tariff items were with- 
drawn, the investigations were 
discontinued.'” 

in the second case, where a 
mileage allowance cap had pre- 
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viously been found unlawful, the 
Commission awarded damages 
based on the difference between the 
original allowance and the unlawfu! 
reduced allowance, less any 
amounts resulting from reduced 
rates on the commodities carried.’ 

in a complaint brought by a 
repair facility, the Commission 
found lawful the assessment of 
switching and stop-off charges on 
repair moves, but concluded that, 
for the future and pending litigation, 
they could not be assessed against 
the repair facility complainant 
because it was neither the con- 
signor, consignee, nor owner, nor 
it obligated by statute, con 
tract, nor prevailing custom to pay 
the charges.’ The Commission 
granted three exemptions to allow 
the payment of mileage allowances 
on revenue movements in private 
cars that were unregistered at the 
time of movement."*' 

Carriers who enter into agree- 
ments jointly to consider and 
publish rates, and shippers who 
enter into agreements jointly to con- 
sider the rate practices associated 
with carriers’ use of shippers’ roll- 
ing stock, are exempt from antitrust 
laws'*? with respect to making and 
carrying out agreements if the Com- 
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mission approves the agreernents.“™ 
in fiscal year 1988, the Cormmission 
approved a numbe of agreements— 
the so-called ‘Section 5b’ 
agreements— Setween Carriers. 
Specifically, in a series of related 
transactions, the Commission first 
approved the National Raiiroad 
Freight Committee’s (NRFC) agree- 
ment for inint consideration and 
approval of standardized packaging 
rules, shipping rules, and commodity 
classification ratings.’* This agree- 
ment superseded Section 5h Ap- 
plication No. 5 pertaining to the 
Uniform Classification Committee 
(UCC), and the UCC’s functions 
were transferred to the NRFC. This, 
in turn, cleared the way for two rate 
bureaus to request, and for the Com- 
mission to grant, cancellation of 
their respective agreements.’ The 
applicants consolidated their opera- 
tions into a tariff publishing agency, 
eliminating any need for antitrust 
immunity. The agreement in Appli- 
cation No. 5 had required carriers to 
belong to a regional rate bureau in 
order to participate in the UCC; this 
remaining function of the rate 
bureau applicants was eliminated in 
Application No. 12. 

in other carrier applications, 
the Committee approved an agree- 
ment of the Western Railroad Traffic 
Association (WRTA) setting forth its 
organizational structure anc proce- 
dures for the collective considera- 
tion of rates and related matters, 
but denied without prejudice the 
WRTA's request to expand its sub- 
ject matter jurisdiction to include 


'S3ge0 49 USC. 10706 
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automatically became final after required modifica 
trons were suwmi*ted on March 22. 1988) 

5$ection Sb Application No 3. Easterr 
Raviroeds —Agreement and Section Sb Application 
No 6. Southern Raiirceds —Agreement (not printed) 
served March 11, 1988 


the matter in Section 5b Applicaticn 

No. 4, Southern Ports Foreign Freight 

mittee.'* in related actions, the 

op) sation of two Canadian carriers 
dismissed at their request.'*’ 

Finally, the Commission ap- 
proved an agreement of the railroad 
members of the Association of 
American Railroads collectively to 
set per diem (car hire) charges and 
car mileage allowances.'* 

The Commission also disposed 
of two cases involving shipper anti- 
trust immunity. in one case, a peti- 
tion to revoke antitrust immunity 
was granted to a shipper associa- 
tion in dissolution, subject to a two- 
year retention of records.'® In the 
other case, the Commission found 
that an agreement to amend a ship: 
pers’ committee’s by-laws did not 
require Commission approval, and 
so dismissed the committee's 
petition.’ 

The Commission aiso began 
deliberations on a major case involv- 
ing antitrust immunity for a carrier 
combination providing car service. 
Combinations of carriers (pooling 
agreements), when approved by the 
Commission, are exempt from Fea- 
erai antitrust laws.'*' Approval is 
contingent upon the Commission 
finding an agreement to be in the 
public interest and not an undue 
restraint on competition.’ During 
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the fiscal year, the Trailer Train 
Company asked the Commission to 
approve a 15-year extension of its 
1974 flatcar pooling arrangement.'** 
The Commission began an investi- 
gation, currently pending, to deter- 
mine whether Trailer Train is in a 
position to exercise undue market 
power (monopsony) in buying flat- 
cars.'*4 

The Commission also issued 
final decisions in two other cases 
involving rail pooling agreements. !n 
one, the Commission approved an 
agreement among 22 rail carriers to 
pool boxcars of all designations.'“° 
Under the agreement, carriers are to 
contribute boxcars in proportion to 
their use of the pool. They are not to 
pool earnings, but they may con- 
tinue to use nonpool cars and freely 
enter or leave the pool. As approved, 
the agreement also ensures confi- 
dentiality of supply and demand 
data furnished by the carriers. The 
Commission found that the agree- 
ment will enhance competition and 
the efficiency of boxcar service and 
will ensure the quality of equipment 
maintenance. 

In the other case,'“* an existing 
pool had sought authority or an ex- 
emption to amend its agreement to 
add a shipper executive committee 
to the pool’s management structure. 
This proposal would have provided 
shippers a forum for developing a 
consensus of the pool’s perform- 
ance. The Commission found in this 


143american Rail Box Car Co.—Pooling, 347 
1.C.C. 862 (1974). 

144Finance Docket No. 27590 (Sub-No. 1), Trailer 
Train Company et a!.—For Approval of the Pooling of 
Car Service with Respect to Flat Cars (not printed), 
served July 28, 1988. 

145Finance Docket No. 30969, Ra/iroad Car Serv- 
ice Pooling Applications (Boxcars) (not printed), 
served October 9, 1987. 

146Finance Docket No. 29653 (Sub-No. 4), The 
Baltimore and Ohio Railroad Company, et al.— 
Pooling of Car Service Regarding Multi-Level Cars (not 
printed), served April 26, 1988. 


case that its jurisdiction to approve 
pooling agreements extends only to 
agreements between regulated com- 
mon carriers. In dismissing the 
pool’s petition, the Commission 
noted that the formation of a shipper 
committee was not barred, but that it 
would be subject to antitrust laws. 


Joint Rate Surcharges, 
Cancellations, and Competitive 
Access 


Railroad carrier authority to im- 
pose commodity surcharges ex- 
pired on September 30, 1984. Under 
a Commission exemption, however, 
negative surcharges (i.e., allow- 
ances) may still be applied. Carriers 
may also impose surcharges on traf- 
fic originating or terminating on 
jight-density lines'*’, which were 
those carrying less than 3,000,000 
ton-miles of freight per mile for a 
revenue-inadequate carrier, or 
1,000,000 ton-miles for a revenue- 
inadequate carrier, in the most re- 
cent calendar year for which data 
are available. Surcharges may be 
applied when existing rates do not 
provide revenues adequate to cover 
110 percent of carrier variable costs, 
or 100 percent of the reasonably ex- 
pected costs of continuing to oper- 
ate a line. 

As was the case in the past 
several years, the nation’s railroads 
continue to make relatively infre- 
quent use of joint-rate surcharges 
and cancellations.'** Railroads filed 


14749 U.S.C. 10705a(b)(1). 

148Under Section 217(c\(1) of the Staggers Act, 
the Commission is to include in each of its annual 
reports an analysis of the preceding year’s surcharge 
and joint-rate cancellation activity. In fiscal year 1988, 
the Commission used a tariff-monitoring service to 
track this activity, a change from prior years when the 
Commission's monitoring consisted of selected contacts 
with carriers and carrier rate bureaus or associations. 
Increases in the count of surcharges or cancellations 
may be due to the change in the ICC's monitoring 
procedure. 
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23 light-density-line surcharges to 
go into effect during fiscal vear 
1988, and only one negative sur- 
charge. The Soo Line Railroad Com- 
pany filed a single negative sur- 
charge on a movement of chemical 
and allied products but, overall, the 
revenue impact of surcharge and 
joint-rate cancellation actions during 
the past year appears to be minor. 

Both large and small railroads 
made use of light-density-line sur- 
charges. The Consolidated Rail Cor- 
poration (Conrail) filed a single, 
$900 surcharge on Castleton-on- 
Hudson, New York, traffic. Another 
Class | railroad filing light-density- 
line surcharges becoming effective 
during the year was the Southern 
Pacific Transportation Company, 
which filed three surcharges rang- 
ing from $75 to $1000. Fourteen 
Class Ill lines filed 18 surcharges 
that became effective during the 
fiscal year with surcharge amounts 
ranging from $15 to $2,000, and with 
most falling within the $100-to-$500 
range. Six surcharges applied to all 
traffic of the railroads concerned, 
and the surcharges affecting the 
greatest volume of traffic were 
those of the Gulf & Mississippi 
Railroad Corporation and its suc- 
cessor, the Southrail Corporation. 
The revenue impact of these sur- 
charges should approximate the 
$2.9 million estimate by SouthRail 
for similar temporary surcharges 
reported for fiscal year 1987. 

Railroads canceled six light- 
density ine surcharges. The Soo 
Line canceled four, three of which 
were replaced by new surcharges 
imposed by the Wisconsin Central 
Limited during the past fiscal year. 
The Illinois Central Gulf Railroad 
and Wisconsin Central also removed 
surcharges. 

Few railroads unilaterally 
canceled joint rates during the year. 
Conrail filed two such cancella- 


tions, one on liquid synthetic 
plastics and plastic scrap from the 
Southwest to the central eastern 
United States, and another on point- 
to-point tinplate movements from 
West Virginia to the Southeast. 
Other Class | railroads made five 
such filings; four were by the Soo 
Line on specific grain movements, 
and one was by CP Rail on sulphur 
movements from British Columbia 
to Georgia. 

A study of the Commission’s 
boxcar traffic exemption sponsored 
by its Office of Transportation 
Analysis shed some light on indus- 
try experience with cancellation of 
boxcar joint rates following the 
January 1, 1984, effective date of 
that exemption. Contractors retained 
by the Commission interviewed 
employees of major railroads and 
selected short lines and conducted 
a random-sample survey of 46 ship- 
pers. The study found that highly 
competitive pressures have led 
most railroads to seek to concen- 
trate traffic on their high-density, 
long-haul! corridors, primarily by 
incorporating restricted routing in 
new contracts and exempt quotes. 

As indicated by many Class | 
carriers, connecting short lines are 
better able than trunk lines to gain 
available traffic that will be of 
benefit to them. In general, short 
lines and connecting major rail- 
roads have maintained good work- 
ing relations with each other. Major 
lines even reported to the Commis- 
sion the arrangement of divisions 
with short lines which are designed 
financially to strengthen the short 
lines. Though free to cancel joint 
rates, most carriers have elected to 
retain them in the form of published 
tariffs (used especially by smaller 
shippers) or in the form of contract 
rates or exempt quotes, which pri- 
marily represent customized or joint 
ratemaking for larger shippers. 


in summary, a few large rail- 
roads and several smaller ones con- 
tinue infrequently to utilize the 
freedom they have to add surcharges 
to, or to cancel, joint rates. Carriers’ 
relief from undesirable divisions 
seems to continue to come about 
largely through other means, such 
as contract rates and new restricted- 
routing tariffs. A Commission- 
sponsored staff study on the effects 
of the ICC’s boxcar traffic exemp- 
tion confirms that, by and large, 
small carriers have not been harmed 
by surcharge or cancellation provi- 
sions, and that such provisions have 
done little to diminish the industry's 
continuing, general reliance on joint 
rates for interline traffic. 

No joint-rate surcharges and 
only three light-density-line sur- 
charges filings came before the 
Commission in fiscal year 1988. The 
Commission voted not to suspend 
and not to investigate surcharges by 
the Georgia Eastern Railroad Com- 
pany’? and by the Southern Pacific 
Transportation Company,’ but in- 
stituted an investigation of another 
Southern Pacific surcharge. The 
Commission found that the line at 
issue qualified as a light-density 
line and concluded that the sur- 
charge was lawful.'*' Protestants 
failed to show that the surcharge 
would produce revenues above 110 
percent of variable costs, plus 100 
percent of reasonably expected 
costs of continued operation, based 
on restated land and salvage values 
for the line and an appropriate rate 
of return on investment. 


149s Uspension Case No. 71406, Light Density 
Line Surcharge, Georgia Eastern R.R. (not printed), 
served March 4, 1988. 

T50suspension Case No. 71428, Light Density 
Line Surcharge, SPT, Victoria Branch (not printed), 
served August 4, 1988. 

1S1No. 40159, Light Density Line Surcharge, SP. 
Placerville Branch (not printed), served June 20, 1988. 


During the past fiscal year, the 
Commission proposed modifica- 
tions to its rules governing the com- 
putation of reasonably expected 
costs in connection with light- 
density surcharges. ">? The modifica- 
tions reflect recent findings of the 
Railroad Accounting Principles 
Board regarding surcharge costing. 
Specifica!ly, the Commission pro- 
posed: (1) that the return-on- 
investment component of reason- 
ably expected costs be determined 
using the “nominal” cost of capital 
rate; (2) that any projected holding 
gains (for losses) that would accrue 
to a carrier from the retention of rail 
line assets for a one-year period be 
included as a reduction of return on 
investment; and (3) that reasonably 
expected costs should be calcu- 
lated on the effective date of a 
surcharge. 

Progress was also made re- 
garding the re-establishment or 
replacement of rates canceled by 
Conrail in 1981 on movements 
through Eastern and Midwestern 
rail gateways.'®* Interested parties 
were directed to file specific 
prescription requests, but only four 
were filed. 

The Commission also conti- 
nued to implement the competitive- 
access rules adopted last year. In 
two proposed joint-rate cancellation 
cases, the Commission voted not to 
suspend nor investigate and thus 
allowed the cancellations to 
become effective as published.’ 


152ey Parte No. 402, Reasonably Expected Costs 
(implementation of the Railroad Accounting Prin- 
ciples Board Findings) (not printed), served May 13, 
1988. 

153No. 38676, Changes in Routing Provisions— 
Conraii—July 1981 (not printed), served June 10, 1988. 

154suspension Case No. 71378, Cancellation of 
Joint Rate on Perlite Rock, ORG W (not printed), served 
October 5, 1987; and Suspension Case No. 71380, 
Cancellation of Joint Rates and Routes on Synthetic 
Plastics, Conrail (not printed), served October 9, 1987. 


Competitive access involves a 
prescription by the Commission of a 
through route or joint rate," a 
reciprocal switching arrangement, 
or an arrangement for the joint use 
of terminal facilities." A Commis- 
sion prescription must be necessary 
to remedy or to prevent an action that 
is contrary to the Interstate Com- 
merce Act’s competition policies, or 
that is otherwise anticompetitive. '*’ 

In fiscal year 1988, the Commis- 
sion clarified a prior year’s order 
that had allowed the Denver and Rio 
Grande Western Railroad Company 
to use St. Louis Southwestern 
Railway Company’s terminal facil- 
ities in Herington, Kansas, to reach 
the tracks of the Missouri-Kansas- 
Texas Railroad Company, and had 
limited interchange to no more than 
100 trains per year.’ A determina- 
tion of conditions and compensa- 
tion was held in abeyance at the 
request of involved parties. 

The Commission additionally 
began an investigation into a 
Southern Pacific Transportation 
Company proposal to revise and 
restructure switching charges at the 
industry, warehouse, and interchange 
tracks it serves in connection with 
line-haul movements by four other 
Class | carriers. This proceeding has 
been expanded to investigate 
subsequent responsive actions by 
certain connecting carriers.'*® 


15549 U.S.C. 10705. 

15649 U.S.C. 11103 

157See intramoda! Rail Competition, 1 \.C.C.2d 
822 (1985), and Midtec Paper Corp. v. Chicago & N.W 
Transp. Co., 3 1.C.C.2d 171 (1986), aff'd sub nom 
Midtec Paper Corp. v. U.S., No. 87-1032 (D.C. Cir., 
Sept. 16, 1988). 

1S8Finance Docket No. 30759, Denver and Rio 
Grande Western Railroad Company and Missouri- 
Kansas-Texas Railroad Company v. St. Louis 
Southwestern Railway Company (not printed), served 
November 16, 1987. 

159No 40178, SP/SSW Switching Charges on 
Carloads of Grain at Kansas City (not printed), served 
March 30, 1988; and No. 40178 (Sub-No. 1), Reciproca/ 
Switching Charges, Southern Pacific System (not 
printed), served April 5, 1988. 


Few competitive-access cases 
were pending at the close of the 
fiscal year. One pending case in- 
volves trackage rights to a 
foundry."© Two other competitive- 
access cases were resolved without 
reaching the merits of the cases. In 
one, a longstanding complaint by a 
shipper seeking reciprocal switch- 
ing to open its plant to a second car- 
rier was settled by the parties and, 
after new tariff provisions providing 
for reciprocal switching became ef- 
fective, the proceeding was dis- 
missed.'®' In the other case, a cap- 
tive shipper entered into a contract 
with a dominant carrier and with- 
drew its request that the Commis- 
sion grant trackage rights to a sec- 
ond carrier. '® 


Abandonments 


The number of miles of track 
authorized by the Commission to be 
abandoned by the nation’s railroads 
increased in fiscal year 1988, coinci- 
dent with a decline in the trackage 
sold to new short line carriers. As 
noted above in the ‘Acquisition, 
Operation, and Construction” seg- 
ment of this chapter, the prior trend 
of declining abandonment activity 
was thus reversed. Significant short 
line sales effectively ceased follow- 
ing the decision of the U.S. Court of 
Appeals for the Third Circuit in a 
case which mandated that a rail- 
road negotiate with labor represen- 
tatives prior to the consummation of 
a sale.'® 


160n6, 40068, Shenango, inc. v. Pittsburgh, Char- 
tiers and Youghiogheny Railway Company (not 
printed), served August 22, 1988 

16 1Finance Docket No. 29883, Universa/ Forest 
Products, inc. v. Seaboard C.L. R.R. Co. (not printed), 
served April 27, 1988. 

162Njo. 40127, Western Fuels Association, inc. v 
INinois Central Gulf Railroad Corporation (petition to 
dismiss pending). 

163A. EA v. Pittsburgh & Lake Erie RR, 845 F.2d 
420 (3rd Cir. 1988). 
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The Commission allowed car- 
riers to abandon 2,996.21 miles of 
track in fiscal year 1988, up from 
1,932.61 miles in fiscal year 1987 
and 2,087.85 miles in fiscal year 
1986. These figures include Com- 
mission action taken both by exer- 
cising its authority over aban- 
donments under 49 U.S.C. 10903, 
and by granting exemptions from 
Statutory review according to its 
exemption authority at 49 U.S.C. 
10505, and reflect a significant in- 
crease in carrier requests for such 
authority. 

The past fiscal year also was 
highlighted by a number of in- 
novative Commission actions in the 
abandonment area to broaden the 
rights of interested parties to ac- 
quire lines which would otherwise 
have been abandoned, and to 
broaden the application of the 
National Trails System Act (Trails 
Act) and environmental provisions 
of that statute." In this area, the 
Commission: 

e Allowed offers of financial 
assistance for continued rail 
service in connection with 
exempt abandonments or 
discontinuances; 

e Proposed reporting require- 
ments concerning the outcome 
of negotiations to transfer rail- 
road rights-of-way for interim 
trail use and rail banking 
purposes; 

¢ Proposed to consider, during its 
analysis of whether to grant or 
deny applications for abandon- 
ment, the possibility that a ship- 
per could purchase or subsidize 
a rail line; 

e Refined procedures concerning 
notices of exemption as they 
relate to environmental issues; 


16456 U.S.C. 12470) 


¢ Revised the rate-of-return figure 
to be used in abandonment 
proceedings; 
¢ Proposed to change the way 
property taxes are treated in 
abandonment proceedings; 
¢ Delegated authority to the Direc- 
tor of the Commission's Office 
of Proceedings to decide peti- 
tions requesting the imposition 
of public-use conditions in aban- 
donment exemptions, as well as 
the authority to impose condi- 
tions limiting the salvage of rail 
properties for environmental and 
historic preservation purposes. 
Of the approximately 3,000 
miles of track authorized fo; aban- 
donment during fiscal year 1988, 
Conrail was granted permission to 
abandon 126.72 miles. The Commis- 
sion has taken separate note of 
Conrail abandonments since 1981 
for two reasons. First, Conrail appli- 
cations are filed under special provi- 
sions of the Northeast Rail Service 
Act of 1981 (NERSA)'® which pro- 
vided for automatic approval of Con- 
rail abandonment applications in 
the absence of purchase-subsidary 
offers. Second, Conrail’s aban- 
donment program represents an im- 
portant part of the long struggle to 
revitalize rail service in the North- 
east following the Penn Central 
Railroad bankruptcy in 1970. Con- 
rail’s authorization for the abandon- 
ment of 126.72 miles this year was 
up from the 115.57 miles authorized 
in fiscal year 1987, reflecting a na- 
tionwide trend, but was not as high 
as the 177.55 miles authorized for 
abandonment in fiscal year 1986. 
Conrail filed eight applications 
this fiscal year to abandon 29.22 
miles of track. One application in- 
volving the proposed abanconment 
of a .7-mile track was pending at the 


16545 U.S.C. 748 


end of the fiscal year. Four offers of 
financial assistance to purchase 
Conrail lines totaling 11.57 miles 
were made and, by the end of the 
fiscal year, one offer was pending. 
One application involving .21 miles 
was dismissed after Conrail and an 
interested party reached agreement 
for the sale of a portion of that 
line." There were 37 “notices of 
insufficient revenues’’—the filing 
required under NERSA to trigger 
automatic abandonment—involving 
the 138.37 miles of line on file with 
the Commission at the end of fiscal 
year 1988.'®’ Conrail may still file 
NERSA applications to abandon 
lines identified in notices of insuffi- 
cient revenue that were filed with the 
Commission by October 31, 1985. 

In a decision which marked the 
end of protracted litigation, the 
Commission granted Conrail’s re- 
quest to dismiss its application to 
abandon a 1.45-mile line in New 
York City." The application had 
already been processed under NERSA 
and an offer of financial assistance 
had been rejected as not bona fide. 
The Commission gave substantial 
weight to the position of the City of 
New York and the State of New York 
Department of Transportation that 
the public interest would best be 
served by ending the three-year-old 
proceeding. 

Beside the “notice of insuffi- 


166Docket No. AB-167 (Sub-No. 1034N), Conrai/ Aban- 
donment of the Linden Spur Track in Union County, NJ 
(not printed), served June 28, 1988. A certificate was 
issued May 18, 1988, authorizing abandonment of a 
.21-mile portion of the line not included in the offer of 
financial assistance 

167the Commission's prior annual report incor. 
rectly showed the number of notices of insufficient 
revenues on file with the Commission at the end of 
fiscal year 1987 as 46, involving 169.43 miles of line 
The correct number and mileage were 45 and 169.26, 
respectively 

168Docket No. AB-167 (Sub-No. 493N), Conrai/ 
Abandonment of a Portion of the West 30th Street 
Secondary Track in New York, NY (not printed), served 
February 11, 1988 


Conrail, abandonment cases are 
typically processed in three dif- 
ferent ways: a formal application 
may be filed, subject to consider- 
able evidentiary requirements; an in- 
dividual petition seeking exemption 
under 49 U.S.C. 10505 from the for- 
mal review process may be filed; or 
a notice of exemption may be used 
if a line qualified under abandon- 
ment class-exemption rules.'® 
Railroads other than Conrail filed 
42 applications for abandonment in- 
volving 1,440.78 miles during fiscal 
year 1988. At the end of the fiscal 
year, 19 applications to abandon 
525.78 miles were pending. The 
Commission issued decisions on 
the merits of 45 applications involv- 
ing 1.293.990 miles. Of these, three 
applications involving 32.89 miles 
were denied. Nine applications in- 
volving 205.28 miles were dismissed, 
including three (involving 110 miles) 
in which the lines involved were sold. 
As these figures show, the 
Commission has granted more ap- 
plications than it has denied. As the 
record in each case indicates, the 
lines authorized for abandonment 
did not provide enough revenue to 
cover the cost of providing rail serv- 
ice over them and, on balance, the 
cost to the carrier involved out- 
weighed the impact of abandon- 
ment on its shippers and localities 
along the lines. In most cases, 
revenues were insufficient to cover 
operating expenses, let alone other 
costs such as rehabilitation, nor- 
malized maintenance, and opportu- 
nity costs.'”° In certain other cases, 
while revenues may have barely 


16949 CFR 1152.50 

170See Docket No. AB-3 (Sub-No. 66), Missouri 
Pacific Railroad Company—Abandonment—in 
Muskogee, Wagoner and Tulsa Counties, OK (not 
printed). served December 16, 1987: Docket No. AB-3 
(Sub-No. 72), Missouri Pacific Railroad 
Company—Abandonment—in Desha and Chicot 
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covered operating expenses, they 
were not enougn when normalized 
maintenance, the cost of rehabilita- 
tion, and opportunity costs were 
factored into the equation.'”' 

In an unusual proceeding, the 
Commission granted a railroad’s ap- 
plication to abandon an 11-mile seg- 
ment of its line that was an inter- 
mediate segment of a larger line 
over which a protesting railroad 
held trackage rights and performed 
substantial service.'’”? The applicant 
in this case had sought a forced 
discontinuance of the protesting 
railroad’s operation, which the Com- 
mission granted. In reaching its 
decision, the Commission gave sig- 
nificant weight to opportunity costs, 
in that it distinguished between re- 
quiring a railroad to incur opportunity 
costs for the benefit of rail- 
dependent shippers faced with a 
loss of rail service, and requiring a 
railroad to incur opportunity costs 
so that a competing railroad would 
not have to bear them. The Commis- 


Counties, AR and East Carroll, Madison, Tensas and 
Concordia Parishes, LA (not printed), served July 11, 
1988; Docket No. AB-3 (Sub-No. 74), Missouri Pacific 
Railroad Company—Abandonment—in Johnson 
County, AR (not printed), served August 3, 1988; 
Docket No. AB-10 (Sub-No. 47), Norfolk and Western 
Railway —Abandonment and Discontinuance— 
Between Decatur and Farmdale Junction in Mason, 
DeWitt, Logan and Tazewel! Counties, /L (not printed), 
served December 9, 1987, Docket AB-19 (Sub-No. 112). 
The Baltimore and Ohio Railroad Company, Metro- 
politan Southern Railroad Company and Washington 
and Western Maryland Railway Company 


sion found that, overall, the balance 
weighed in favor of the applicant 
and that the applicant was, in ef- 
fect, maintaining the line for the 
benefit of its competitor. 

The Commission denied aban- 
donment requests where insuffi- 
cient cost evidence was presented 
to show that a line was being oper- 
ated at a loss and where there was 
shown to be a clear adverse impact 
on shippers and communities and a 
minimum burden on the railroads to 
operate the lines.'”° 

Of the final decisions issued by 
the Commission, 13 abandonment 
applications involving 393.59 miles 
were automatically granted be- 
cause they were unopposed. Among 
opposed cases which were granted, 
the Commission decided not to in- 
vestigate nine cases involving 
267.33 miles, and to set 14 cases in- 
volving 504.90 miles for modified 
procedure. Three additional, opposed 
cases involving 32.89 miles were set 
for modified procedure and were 


Northere Railroad Company—Abandonment and 
in Jackson and Cass Counties, MO 
not printed), served September 15, 1988; Docket No. 
AB-18 (Sub-No. 96), The Chesapeeke and Ohio and 
Railway Cc pany—Abando ent—in Cass, Fulton, 
Pulaski, and Starke Counties, iN (not printed), served 
December 18, 1987; Docket No. AB-18 (Sub-No. 97), 
The Chesapeake and Ohio Railway Company— 
Abandonment— Between Aima and Edmore in Gratiot 
and Montcaim Counties, Mi (not printed), served 
April 1, 1988; Docket No. AB-26 (Sub-No. 38), Ten- 
, Alabama and Georgia Railway Company— 


ment and Discontinuance of Service—in Montgomery 
County, MD, and the District of Columbia (not printed), 
served March 28, 1988; Docket No. AB-33 (Sub-No. 53), 
Union Pacific Railroad Company—Abandonment— 
Between Hansen and River, in Hall Count, NE (not 
printed) served September 1, 1988; Docket No. AB-52 
(Sub-No. 57), The Atchison, Topeka, and Santa Fe 
Railway Comp Aband t-—-in John, Wyan- 
dotte and Leavenworth Counties, KS (not printed), 
served June 3, 1988; and Docket No. AB- 70 (Sub-No. 3), 
Florida East Coast Railway C Ab 


in St. Johns and Putnam Counties, FL (n (not - printed), 
— January 12, 1988. 

17'$ee Docket No. AB-1 (Sub-No. 202), Chicago 
and North Western Transportation Company— 
Abandonment in Nobles and Rock Counties, MN, and 
Minnehaha County, SO not printed), served June 16. 
1988; Docket No. AB6 (Sub-No 298), Burlington 


Ab t— Between Gadsden and Ewing, Etowah 
and Cherokee Counties, Al (not printed), served 
November 13, 1987; and Docket No. AB- 70 (Sub-No. ha 
Florida East Coast Tex Ny Aband vor 
in Dade County, F, r 
1987. 

172docket No. AB-1 (Sub-No. 206), Chicago and 
North Western Traxsportation Company 
and Discontinuance of Trackage | Rights— 
Between Hopkins and Chaska, MN (not printed), served 
February 10, 1988. 

1735ee Docket No. AB-226 (Sub-No. 2), The Toledo 
Terminal Railroad Company—Abandon Between 
Temperance and Gould in Lucas County, OH (not 
printed), served December 8 1987. and Docket No 
yt 246 (Sub-No. 1), Yreka Western Railroad 
t—in Siskiyou County, CA (not 
poy ‘served November 6, 1987 


denied on the merits. One case, in- 
volving 93.8 miles, which was pending 
on appeal at the close of the fiscal 
year, was set for an oral hearing. 

In a decision following an oral 
hearing held in Riverton, Wyoming, 
an Administrative Law Judge im- 
posed rehabilitation conditions on a 
grant of authority to a railroad to 
abandon and discontinue trackage 
rights,'’* and required the applicant 
to establish a trust fund for the res- 
toration of the segment of line 
scheduled for sale to ensure con- 
tinued rail service. The Commission 
decided to hear the applicant’s ap- 
peal to the initial decision in this 
case, and it was pending at the end 
of the year.'”® 

Numerous railroads filed 
notices of exemption for lines that 
had been out of service two years or 
more under the special class- 
exemption procedures provided by 
49 CFR 1152, Subpart F. Eighty-four 
such notices involving 1,182.95 
miles of track were filed with the 
Commission. Thirteen notices in- 
volving 298.29 miles of track were 
either withdrawn or rejected. 

At the beginning of fiscal year 
1988, 15 other petitions for exemp- 
tion involving 310.95 miles were 
pending initial decisions. During the 
fiscal year, 46 additional individual 
petitions for exemption were filed 
with the Commission involving 736.57 
miles of track proposed for aban- 
donment. Of this total of 61 peti- 
tions, 43 were granted involving 


40cket No. AB-1 (Sub-No. 219). Chicago and 
North Western Transportation Company—Abandon. 
ment and Discontinuance of Trackage Rights— 
Between Casper and Riverton in Natrone and Fremont 
Count S, WY (not printed, served August 19, 1988 
et No. AB-1 (Sub-No. 219), Chicago and 
North Western Transportation Company—Abandon 
ment and Discontinuance of Trackage Rights— 
Between Casper and Riverton in Netrona and Fremont 
Counties, WY (not printed), served September 20. 
1988 


806.76 miles, three petitions involv- 
ing 32.59 miles were dismissed, and 
15 petitions covering 208.17 miles of 
track were pending. 

To reduce administrative delay, 
the Commission made specific del- 
egations of its authority in the ex- 
emption area to the ICC’s Director 
of the Office of Proceedings. It 
adopted rules delegating authority 
to the Director to decide petitions to 
reopen abandonment exemption 
notices for out-of-service lines 
under 49 CFR 1152 Subpart F, as 
well as petitions partially to revoke 
abandonment exemptions author- 
ized under 49 U.S.C. 10505 for the 
purpose of imposing public-use con- 
ditions under 49 U.S.C. 10906.'”6 
Unlike abandonment applications, 
exemptions do not involve extensive 
pre-filing public notice. As a result, 
requests for public-use conditions 
are generally filed after notice-of- 
exemption authorization is pub- 
lished in the Federa/ Register. 

It is necessary to expedite deci- 
sions on such requests so as not sig- 
nificantly to shorten the statutory, 
maximum, 180-day, public-use- 
condition period that might be im- 
posed, and to avoid any certainty by 
parties which may be negotiating in 
expectation of a decision imposing 
the condition. The Commission 
reserved its authority to decide ap- 
peals to the decisions of the Direc- 
tor, which are available as a matter 
of right on an expedited basis. 

Consistent with the delegation 
of authority to decide requests to 
impose public-use conditions, the 
Commission made a similar delega- 
tion with regard to petitions to 
reopen abandonment exemption 
notices for out-of-service lines 
under 49 CFR 1152 Subpart F, and 
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for petitions partially to revoke 
abandonment exemptions authorized 
under 49 U.S.C. 10505 for the pur- 
pose of imposing conditions limit- 
ing salvage of rail properties for 
environmental and historical- 
preservation purposes.'’’ While 
parties requesting the imposition of 
environmental and _. historic- 
preservation conditions typically do 
not seek to acquire rail proprties 
other than the right-of-way, and the 
conditions are not limited to the 
statutory 180-day public-use period, 
the public interest issues in those 
requests are similar to the issues in- 
voived in the public-use-condition 
requests. The Commission also 
reserved its authority to decide ap- 
peails to such decisions. 

The Commission further refined 
its exemption procedures by allow- 
ing offers of financial assistance for 
continued rail service in conjunction 
with exempt abandonments or dis- 
continuances.'”® Previously, Com- 
mission regulations did not contem- 
plate the use of financial assistance 
procedures except in cases where an 
abandonment or discontinuance was 
approved under 49 U.S.C. 10903. The 
revised rules provide a 10-day period 
for a minimal expression of intent to 
file an offer of financial-assistance 
and an additional 20 days for the 
development of a more detailed pro- 
posal. More time will be allowed if 
essential information is not provided 
when timely requested by a potential 
offeror. The Commission also dele- 
gated authority to the Director of the 
Office of Proceedings to make initial 
determinations as to whether an of- 
fer of financial assistance in such 
cases satisfies the standards of 
Section 10905(d). 
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Eleven offers of financial assis- 
tance to purchase rail lines totaling 
328.72 miles were made in non- 
Conrail proceedings. Three lines in- 
volving the transfer of 110 miles of 
track were sold through the abandon- 
ment application process during the 
past fiscal year. Approximately 30 
public-use conditions were imposed. 

The Commission has instituted 
a rulemaking proceeding seeking 
public comment on whether the 
possibility that a shipper could pur- 
chase or subsidize a rail line should 
be considered in the Commission's 
analysis of an application for aban- 
donment and, if so, how the issue 
should be factored into its decision 
on whether to grant or deny an aban- 
donment proposal.'”? This rulemak- 
ing was prompted by a court re- 
mand, and the Commission was 
considering comments filed in 
response to an advance notice of 
proposed rulemaking at the end of 
the fiscal year. 

The Commission also issued 
an advance notice of proposed 
rulemaking seeking public comment 
on whether a carrier-vendor should 
be compensated for the tax liability 
it will incur upon the sale of per- 
sonal property in a forced sale 
under the Commission's financial- 
assistance procedures. Compensa- 
tion would be limited to instances 
where a carrier would have used the 
personal property attributable to an 
abandonment elsewhere on its 
system. '® 


179, Parte No 274 (Sub-No 18). Rai Abandon 
ments —Consideration of Possible Sale or Subsidy of 
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in 11 abandonment proceed- 
ings, the Commission issued either 
notices or certificates of interim 
trail use under the Trails Act"®’ for 
use of railroad rights-of-way approved 
for abandonment as recreational 
trails. These rights-of-way are placed 
in a “rail bank” and are available for 
future restoration of rail service, if 
needed. Under the Commission's 
rules, interim trails use is depen- 
dent on the voluntary agreement of 
a carrier, and a right-of-way may be 
transferred to an interested third 
party, provided that the carrier in- 
volved agrees to such a transfer." 
To terminate trail use, parties must 
petition the Commission to reopen 
an abandonment proceeding so that 
a trails-use certificate may be 
vacated and a certificate of aban- 
donment issued. Once full abandon- 
ment occurs under this procedure, 
use of property held by an abandon- 
ing railroad under easements may 
be returned to adjacent landowners. 
However, the Commission has issued 
trails-use certificates over the ob- 
jections of adjacent landowners 
with reversionary interests, and this 
subject continues to be controver- 
sial, both before the Commission 
and in the courts. 

The Commission also adopted 
various technical amendments to 
the rules governning the implemen- 
tation of Section 208 of the National 
Trails System Act Amendments of 
1983 at 16 U.S.C. 1247(d)."" This 
rulemaking proceeding was also 
reopened to consider a proposal to 
require railroads and trail groups to 
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report to the Commission on the 
outcome of negotiations to transfer 
railroad rights-of-way for interim 
trail use and rail banking purposes 
under Section 1247(d) of the Trails 
Act."* Comments were invited on 
the questions of: (1) whether the 
rules should address the quality of 
maintenance of rights-of-way sub- 
ject to the Trails Act and, if so, what 
the standards should be and how 
they should be incorporated into the 
existing regulatory scheme; and (2) 
whether trail groups should be 
required to identify themselves to 
reversionary interest holders and, if 
so, how this might be implemented. 

in an individual case, certain 
trail groups asked the Commission 
to determine whether property being 
sold by the Burlington Northern 
Railroad Company was a railroad 
line subject to Commission jurisdic- 
tion, or exempt from the statutory 
abandonment procedures under 49 
U.S.C. 10907(b). The Commission in- 
stituted a declaratory order pro- 
ceeding to resolve the question," 
and the involved partics were nego- 
tiating the issue at the close of the 
fiscal year. 

The Commission additionally 
approved a railroad proposal to 
abandon a 10.75-mile line running 
through Georgetown, the District of 
Columbia, into nearby Maryland.’ 
No shipper opposed abandonrent 
of the line, but numerous pe des 
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expressed concern over the disposi- 
tion of the right-of-way and possible 
environmental effects. Extensive en- 
vironmental review occurred, and 
the Commission concluded that the 
economic burden on the applicant 
from continued operation of the line 
outweighed any adverse impact on 
the surrounding community. The 
Commission defined its role as 
limited to the abandonment pro- 
posal, and declined to consider the 
right-of-way re-use issue as outside 
its jurisdiction. An offer of financial 
assistance subsequently was filed 
to acquire the line being abandoned, 
the offer was found bona fice, and 
the issuance of a certificate author- 
izing abandonment was postponed 
to allow the parties to negotiate a 
voluntary-purchase agreement. '®’ 

A request was then made for 
the Commission to set the terms 
and conditions. The Commission 
fixed the purchase price of the line 
at $25,700,000." in a petition for 
clarification, the purchaser re- 
quested separate valuations for the 
Maryland and District of Columbia 
portions of the line. Since the Com- 
mission had only one offer before it 
for purchase of the entire line, it 
declined to set terms and condi- 
tions for less than the whole.'®* The 
case remained active at the close of 
the fiscal year. 

In the environmental area, the 
Commission imposed conditions in 
approximately 30 abandonments'” 
to address concerns raised in its 
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environmental assessments con- 
ducted according to the Commis- 
sion's National Environmental Policy 
Act regulations."®' In addition, con- 
ditions were imposed i1 approxi- 
mately 30 abandonments'* for 
historic preservation purposes 
under Section 106 of the National 
Historic Preservation Act.'® 

To ensure adequate notice and 
opportunity for the public to com- 
ment on environmental assessments 
in abandonments under the Com- 
mission's class exemption for out- 
of-service railroad lines, the Com- 
mission determined that its Office 
of Transportation Analysis and Siec- 
tion of Energy and Environment 
have five days from the publication 
of a notice of exemption in the Fed- 
eral Register to complete and make 
available all such environmental 
assessments." Also, an environ- 
mental report that is incomplete, in- 
adequate, or erroneous will be re- 
jected by the Director of the Office 
of Transportation Analysis, and a 
decision will be issued by the Director 
of the Office of Proceedings reject- 
ing the notice of exemption at issue. 

The Commission issued a notice 
on its current policy with regard to 
Stay procedures in class exemp- 
tions of out-of-service rail lines." 
That policy is routinely to stay the 
effectiveness of the class exemp- 
tion as it applies to an individual 
abandonment where an informed 
decison on pending environmental 
issues carinot be made prior to the 
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time the exemption authority would 
otherwise become effective. Peti- 
tions for stay will still be required 
for nonenvironmental concerns. A 
rulemaking proceeding was subse- 
quently instituted to codify this 
policy,"* and a final decision was 
pending at the end of the fiscal year. 
The Commission aiso found 
that, in abandonment proceedings, 
the appropriate rate of return to be 
used in calculating a railroad’s op- 
portunity cost, or other return on in- 
vestment where the rea! pre-tax cost 
of capital is prescribed as the rate 
of return, is 12.6 percent."®’ The rate- 
of-return figure is adjusted period- 
ically to reflect the most recent 
cost-of-capital determination by the 
Commission. This decision updated 
the adequate rate of return based on 
the Commission's 1987 cost-of- 
capital determination."* An earlier 
decision,’” which updated the ade- 
quate rate of return to 14.5 percent 
based on the 1986 cost of capital 
determination, was released towards 
the end of the last fiscal year.?° 
Another proposed adjustment 
would change the way property 
taxes are treated in abandonment 
proceedings to ensure that a 
railroad recovers property taxes as 
an avoidable cost only if it ex- 
periences an actual decrease in its 
overall property tax liability follow- 
ing abandonment. The Commission 
has requested comments on whether 
to require an abandoning carrier 
that is arguing that a savings would 
occur to submit evidence substan- 
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tiating the actual tax savings it will 
experience.?°" 


Rail Labor Issues 


An issue that dominated the 
railroad industry during the past 
fiscal year was the relationship of 
the industry to its employees, and 
labor-relations considerations had a 
significant impact on the Commis- 
sion’s activities. As noted in the 
“Acquisitions and Operations” and 
“Short Line Railroads” sections of 
this chapter, the Commission's 
policy of imposing labor protection 
only in cases of exceptional circum- 
stances on short line sales to en- 
courage the development of regional 
and short line railroads has stimu- 
lated widespread controversy, both 
before the Commission and in the 
courts. In addition, the Commission 
applied the standards it had estab- 
lished for the review of arbitrator- 
adjudicated disputes arising out of 
labor-protective conditions imposed 
by the Commission under its author- 
ity at 49 U.S.C. 10907. 

The Commission also addressed 
the scope and interpretation of its 
statutory mandate to impose labor- 
protective conditions under Section 
10907. it did so in addressing re- 
quests to expand labor protection in 
mergers and acquisitions and, in 
one of its most significant decisions 
in the labor area, the Commission 
expanded the labor-protective con- 
ditions imposed according to its 
class exemption for intercorporate 
transactions when Guilford Trans- 
portation industries, Inc., shifted rail 
operatons from three of its carriers 
to a fourth under circumstances that 
required that affected employees 
receive increased protection.” 
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in its role of reviewing arbitra- 
tors’ decisions, the Commission 
decided four petitions during fiscal 
year 1988. One decision prompted a 
petition for reconsideration which 
was pending at the end of the year.?” 
In addition, eight cases involving 
petitions for review of arbitration 
decisions were filed during the year 
and remained pending at year's end. 
in little more than 12 months’ time, 
the Commission had been asked to 
decide more than a dozen appeals 
that it had never entertained before. 

in fiscal year 1987, the Commis- 
sion made its landmark decision in 
the Lace Curtain case.™ In that 
decision, the Commission stated 
that it would review the merits of 
decisions of arbitrator-decided 
claims made according to employee- 
protective conditions to determine 
whether arbitrators’ decisions were 
based on proper interpretations of 
the Commission's conditions, or 
whether arbitrators had acted within 
the scope of this authority. In its 
first decision following the Lace 
Curtain ruling, the Commission 
reversed an arbitrator's finding that 
employees were entitied to the 
benefits of the protective conditions 
for post-transaction job changes.?” 
The Commission found that the dis- 
missal of employees did not stem 
from the acquisition transaction in 


which th» oc otitions were imposed. 
Rathe: rose out of a severe 
downi 1@ demand for the 
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services of the involved railroad. 
The Commission concluded that the 
benefits of the protective conditions 
did not extend to these employees.** 
‘appeal of that deci- 


Train Dispatcher’s Association 
(ATDA) appealed a decision of an ar- 
bitrator who had approved a provi- 
sion of a Commission pian offered 
by the Norfolk Southern Corporation 
to implement one aspect of a 
merger between the Southern Rail- 
way Company and the Norfolk and 
Western Railway Company. At issue 
was the assignment of former 
Southern and Norfolk and Western 
locomotive engineers on the merged 
system, and the transfer of jobs 
from Roanoke, Virginia, to Atlanta, 
Georgia. The Commission held that 
the aribitrator had been correct in 
concluding that ATDA had sought a 
level of labor protection in its claim 
in excess of that provided by the 
New York Dock?’ \tabor-protective 
conditions the Commission had im- 
posed on the merger.? 

Another case decided during 
the year involved an appeal filed by 
the Burlington Northern Railroad 
Company (BN) from a decision by an 
arbitration panel known as a 
“Special Board of Adjustment."?” In 
that case, the Commission found 
that the Bc ard had vsed an impro- 
perly broad standard in concluding 
that an employee adversely affected 
by the sale of a tine of railroad 
qualified for labor protection under 
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conditions imposed in a BN/St. 
Louis-San Francisco Railway Com- 
pany merger transaction consum- 
mated some six years earlier. in 
reaching its decision, the Commis- 
sion noted that its prior rulings had 
been ignored or rejected by the 
that there must be a reasonably 
direct casual connection between 
the original merger transaction and 
the post-transaction job displace- 
ment that had occurred. The Board 
was found to have used a “but for” 
test to find that .dversely affected 
employees would not have lost their 
positions but for the merger six 
years earlier. The Commission 
found that the layoffs at issue had 
been directly caused by factors that 
had arisen since the merger. 

The fourth arbitration appeal 
the Commission decided during the 
year involved an arbitration award to 
a group of CSX Transportation, inc.., 
employees who had been required 
to move from Waycross to Race- 
land, Georgia, when CSX closed a 
shop at Waycross as part of its im- 
plementation of the merger of the 
Chessie system with CSX and the 
Family Lines.?"° The Commission 
partially reversed and remanded to 
an arbitration committee a decision 
prescribing an implementing agree- 
ment which had imposed a substan- 
tial and possibly insurmountable 
obstacle to the implementation of 
the shop closing. The committee was 
found to have directed the adoption 
of an implementing agreement trans- 
ferring work assignments to the 
repair facility at Raceland which pro- 
hibited the reassignment of certain 
employees to the new location, and 
which prevented the relocation from 
producing any efficiency. 
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As noted in the “Acquisition, 
Operation and Construction” and 
“Short Line Railroads” sections of 
this chapter, the exercise of the 
Commission's discretion to impose 
labor protection in transactions in- 
volving short line sales to noncar- 
riers is a recurring issue. The Com- 
mission has adopted a policy of 
refraining from imposing labor- 
protective conditions on the buying 
and selling entity in such trans- 
actions, absent a showing of excep- 
tional circumstances. 

In two separate proceedings 
remanded to the Commission by the 
U.S. Court of Appeals for the Ninth 
Circuit to determine whether labor 
protection should be imposed on 
selling carriers, the Commission 
found no showing of exceptional cir- 
cumstances and concluded that the 
overall public interest did not sup- 
port the imposition of labor- 
protective conditions on seliers.?"' 

In an exemption proceeding in 
which it had previously indicated 
that job jeopardy per se, did not war- 
rant the imposition of labor protec- 
tion, the Conimission declined to 
reopen the case on the basis of 
evidence relating to assurances 
given by a seller to former Penn Cen- 
tral employees 11 years previously.” 
While noting that relief may be 
available to affected employees 
through other channels, the Com- 
mission concluded that what had 
occurred 11 years ago was not reile- 
vant to the exemption, and that no 
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new exceptional circumstances on 
which to base the imposition of 
labor protection had been proven. 

A number of rail line acquisi- 
tion exemptions filed under the 
Commission's class-exemption pro- 
cedures were the subject of peti- 
tions to revoke seeking the imposi- 
tion of labor-protective conditions 
during the past fiscal year. Various 
petitioners failed to show excep- 
tional circumstances to justify the 
imposition of conditions requiring 
labor protection, and the Commis- 
sion therefore denied the relief 
sought.?"s 

In response to a petition for 
Clarification, the Commission ex- 
pressed its views with regard to 
labor issues arising out of the for- 
mation of short line railroads.?" It 
reviewed its policy of declining to 
impose labor protection when ex- 
empting the sale of a short line or 
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regional railroads from regulation. 
The Commission pointed out in this 
case that in an exempt transaction, 
the ICC retains the ability to impose 
labor-protective conditions by 
means of partially revoking an ex- 
emption, although it noted that such 
action would be taken only when ex- 
ceptional circumstances are shown. 
Exceptional circumstances, the 
Commission explained, include 
situations in which Commission 
rules or precedent were misused; 
where existing contracts specify 
that line sales are subject to pro- 
cedural or substantive protection; 
and where injury to labor can be 
demonstrated to be unique, dis- 
proportionate to the gains achieved 
tor a local transport system, and for 
which compensation may be made 
without causing termination of the 
transaction at issue. The Commis- 
sion also expressed the opinion that 
its actions under the Interstate 
Commerce Act pre-empt the Rail- 
way Labor Act to the extent neces- 
sary to allow parties to consummate 
a transaction previously authorized 
by the Commission.?"® 

The pre-emption issue has been 
raised and considered in a number 
of court decisions. In a proceeding 
arising out of a short-line transfer 
processed under the Commission's 
class-exemption procedures, the 
U.S. Court of Appeals for the Third 
Circuit held that a district court had 
no jurisdiction to enjoin a strike 
taken to block a Commission- 
approved sale.?"® It remanded that 
case for further proceedings. The 
Court held that the strong national 
policy embodied in the Norris- 
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LaGuardia Act*'’ was not to be 
subordinated to this Commission's 
authority to approve or exempt a 
transfer of railroad property.2"* In an 
appeal from the district court's deci- 
sion on remand, the Third Circuit af- 
firmed the district court’s deter- 
mination, and concluded that the 
Commission's approval of the trans- 
action without the imposition of 
substantive labor-protective condi- 
tions did not relieve the railroad of 
its obligation to comply with the re- 
quirements of the Railway Labor 
Act.?"9 

The U.S. Court of Appeals for the 
Eighth Circuit has disagreed with 
the Third Circuit’s view of the pre- 
emption issue, holding that the 
ICC’s labor-protection procedures 
under Section 10901 of the Inter- 
state Commerce Act do supersede 
the application of Railway Labor Act 
bargaining procedures to labor- 
protection disputes in exemption 
transactions.22° Nonetheless, the 
Eighth Circuit held that Section 
10901 procedures that substitute for 
the Railway Labor Act in these sales 
do not merit accommodation of the 
Norris-LaGuardia Act (even though 
the Railway Labor Act procedures 
would), and thus agreed with the 
Third Circuit that the Interstate 
Commerce Act cannot provide the 
basis for a Federal court injunction 
against a strike over a Section 
10901 transaction. The Fifth Circuit 
has recently adopted the Third Cir- 
cuit’s view on the pre-emption and 
status quo questions.?' 
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The parties in the Pittsburgh & 
Lake Erie and Chicago and North- 
western Transportation Company 
cases have joined with the ICC in 
asking the Supreme Court to grant 
review of the Interstate Commerce 
Act issues, and the parties in the 
City of Galveston case?** plan to 
petition for review in fiscal year 
1989. The Supreme Court has asked 
for the Solicitor General’s views as 
to whether review should be granted 
in the Pittsburgh & Lake Erie cases, 
which together present all the Inter- 
state Commerce Act issues. 

Another labor issue considered 
by the Commission concerned the 
availability of labor-protective 
benefits to employees of a motor 
carrier subsidiary of a rail merger 
participant. In Cosby v. /.C.C.,225 the 
U.S. Court of Appeals for the Eighth 
Circuit determined, on the basis of 
factual and equitable considera- 
tions, that employees of a particular 
motor carrier subsidiary were “rail- 
road employees” entitled to the 
same labor-protective benefits as 
were extended to other railroad em- 
ployees of the merger participant. 
Based on the same equitable con- 
siderations that were present in 
Cosby, that is, assurances by of- 
ficials of the merger participants 
that employees of involved carrier 
subsidiaries would be entitied to 
protective benefits in the unlikely 
event that they were adversely af- 
fected by the merger transaction, 
the Commission found employees 
of a particular motor carrier sub- 
Sidiary to be a class of employees 
entitled to the level of protection 
authorized in the New York Dock 
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case.**- The Commission advised 
that the resolution of factual 
disputes over individual claims to 
benefits was to be by binding 
arbitration.225 

In an investigation into a series 
of lease-and-trackage-rights trans- 
actions within a corporate family in- 
volving use of the Commission's 
notice-of-exemption procedures, the 
Commission found that the collec- 
tive implementation of such trans- 
actions by a parent company had so 
restructured operations as to sub- 
stantially injure railroad employees.2% 
In a precedent-setting decision, the 
Commission imposed extraordinary 
labor-protective conditions requir- 
ing the negotiation of an implement- 
ing agreement and, if necessary, 
binding arbitration. The purpose of 
the Commission's action was to en- 
sure fair treatment for employees 
adversely affected by the trans- 
actions or improperly advised by 
carriers of the protective benefits to 
which they were entitled. Negotia- 
tions failed, an arbitrator issued his 
decision, and consistent with the 
Commission's prior decision to 
review the arbitrator's conclusion, 
an appeal to that decision was 
under expedited consideration at 
the close of the year. 

The Commission, in interpret- 
ing the labor-protective conditions 
imposed in the Northern Lines?’ 
case, which included a guaranteed 
minimum level of compensation for 
the working life of all affected union 


224New York Dock Ry.—Control— Brooklyn 
Eastern Di: '., 360 1.C.C. 60 (1979). 

Finance Docket No. 28583 (Sub-No. 1), Bur/- 
ington Northern, inc.—Control and Merger—St. Louis- 
San Francisco Railway Company (in decisions not 
printed), served November 13, 1987 and July 8, 1988 

226D8H Ry.—Lease & Trackage Rights Exempt 
Springfield Term., 4 1.C.C.2d 322 (1988). This case is 
also treated under the “Mergers and Consolidations” 
section of this chapter. 

Great Northern Pac.—Merger—Great North. 
ern, 331 1.C.C. 228 (1967). 


and nonunion employees, determined 
the minimum salary due a particular 
nonunion employee whose job had 
been abolished.2@ In an earlier deci- 
sion, the Commission had determined 
that the Burlington Northern Rail- 
road Company (BN) had breached the 
Northern Lines conditions with 
regard to a nonunion employee, in 
that BN had failed to provide him 
with the level of guaranteed com- 
pensation contemplated by the con- 
ditions.22? The Commission's latest 
decision developed a method for 
determining the minimum level of 
compensation due under the North- 
ern Lines conditions consistent with 
the prior decision, and applicable 
for the resolution of issues of this 
type affecting hundreds of similiarly 
situated nonunion BN employees.?° 
This approach was used by the 
Commission in the disposition of 
several other proceedings involving 
similarly situated, nonunion, BN 
employees.?*" 

The Commission reopened a 
proceeding in which it had initially 
declined to impose employee- 
protective conditions in exempting 
from regulation what it determined 
to be an entire line abandonment.?°? 


228Finance Docket No. 21478 (Sub-No. 6), Great 
Northern Pacitic & Burlington Lines, Iinc.— 
Merger—Great Northern Railway (not printed), served 
April 5, 1988. 

229/bio, served December 16. 1986. 
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232Docket No. AB-160 (Sub-No. 5X), Montour 
Railroad Company—Abandonment Exemption—in 
Allegheny and Washington Counties, PA (not printed), 
served March 29, 1988. 


Based on additional evidentiary sub- 
missions, the Commission concluded 
that the operations of a railroad pro- 
posing an abandonment were so in- 
tegrally linked with those of its 
parent—itself an operating railroad— 
as to preclude a finding, for labor- 
protective purposes, that the carrier 
proposing the abandonment was 
operated as a separate railroad. The 
Commission modified an earlier 
finding, determined the proposed 
transaction to be a partial line aban- 
donment, and imposed labor- 
protective conditions. 

Finally, the Commission was 
asked to revoke a class exemption 
applicable to BN’s negotiated 
trackage rights with its subsidiary, 
the Winona Bridge Railway Com- 
pany (WB) to conduct bridge move- 
ments from Seattle, Washington, to 
Winona Junction, Wisconsin, a 
distance of 1,860 miles.2 A US. 
District Court has enjoined BN from 
initiating operations with WB until 
BN has exhausted the mandatory 
collective-bargaining provisions of 
the Railway Labor Act.2* A petition 
for revocation was pending before 
the Commission at the end of the 
fiscal year. 

An administrative appeal was 
filed in one case**> concerning im- 
position of the more stringent New 
York Dock \abor-protective condi- 
tions, together with seven other 


233Finance Docket No. 31163, Winona Bridge 
Railway Company—Trackage Rights—Burlington 
Northern Ra ‘road Company (in decisions not printed), 
served Decaber 4, 1987, January 7 and March 7 
1988 

234 Burlington Northern RA.R. Co. v. United 
Transportation Union (unpublished), No. 88-C-2687 
(N.D. ill. June 13, 1988) 

235¢inance Docket No. 28490 (Sub-No. 1). Afian: 
tic Richfield Company and Anaconda Company— 
Controi—B8utte, Anaconda & Pacific Railroad Com- 
pany and Tooele Vailey Railroad Company (not 
printed), served March 2, 1988 


related cases filed during the 
year.2% 


Short Line and Regional 
Railroads 


The Commission continued to 
encourage the entry of new regional! 
or local railroads. The purpose of 
this policy is to promote the reten- 
tion of rail service under lines that 
are either unprofitable or minimally 
profitable when operated by the 
trunk line carriers. These new firms 
tailor their operations to regional or 
local needs and often bring new 
vitality, new marketing, and new 
management ideas to the operation 
of a railroad, and may provide sub- 
stantial rehabilitation to lines that 
have been allowed to deteriorate. 
Smaller carriers often can operate 
marginal lines more flexibly, effi- 
ciently, and profitably than can 
trunk line carriers. In many cases, 
short line and regional operations 
are the only alternative to abandon- 
ment and the consequent loss of rail 
service. 

As noted earlier in this chapter 
under “Acquisitions and Opera- 
tions,”’ following court decisions in 
RLEA v. Pittsburgh and Lake Erie 
Railroad?*’, the number of short line 
acquisitions came nearly to a halt. 
In contrast, during the first quarter 


236Finance Docket No. 28490 (Sub-No. 2), Atian- 
tic Richfield Company and Anaconda Company— 
Contro/—Butte, Anaconda & Pacific Railroad Com- 
pany and Tooele Valley Railroad Company. Finance 
Docket No. 29720 (Sub-No. 1A), Gui/ford Transporta- 
tion industries, inc.—Contro/—Boston and Maine 
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Transportation industries, inc.—Control--Delaware 
and Hudson Railway Company: Finance Docket No 
30582 (Sub-No. 2), Norfolk and Western Ry. Co. et 
al —Contract to Operate and Trackage Rights: Sec- 
tion 5b Application No. 2. Western Railroads —Agree- 
ment. Finance Docket No. 30000 (Sub-No. 47), Kenda// 
Caputo et a! v. Union Pacific Railroad Co.; and 
Finance Docket No. 30965 (Sub-No. 1), Delaware & 
Hudson Railway Company—Lease and Trackage 
Rights Exemption—Springfield Terminal Railway, 
Review of Arbitral Award 
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Pittsburgh & Lake Erie Railroad Co., 845 F 2d 420 (3rd 
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of fiscal year 1988, industry growth 
flourished. Using expedited proced- 
ures under class-exemption rules at 
49 CFR 1150.31, the Commission 
authorized 20 new short line and 
regional railroads to begin opera- 
tions during the first quarter, com- 
pared to 51 such authorizations dur- 
ing all of fiscal year 1987. The most 
common transactions involved the 
sale of marginal lines by Class | car- 
riers to new corporate entities. 

The early success of class ex- 
emptions for new carriers led to 
several transactions of greater size 
late in the past fiscal year. One in- 
volved the sale of all 182 miles of 
the Pittsburgh & Lake Erie Railroad 
Company’s main and branch lines.2% 
Three sales involved 8307°°, 1,8007*°, 
and 369**' miles of rail line, respec- 
tively, with additional trackage 
rights to operate over other carrier 
lines. Such changes in the size of 
acquisitions processed under class- 
exemption procedures prompted the 
Commission to examine whether ex- 
isting procedures provided affected 
parties with adequate notice and 
opportunity to comment. Following 
the receipt of public comments, the 
Commission revised its rules to re- 
quire advance notice of intent to 
file, a longer waiting period for an 
exemption to become effective, and 
procedures for staying an exemp- 
tion’s effectiveness when a pur- 


238Finance Docket No. 31121, P&LE Raiico, 
inc — Exemption Acquisition and Operation—Lines of 
The Pittsburgh and Lake Erie Railroad Company and 
The Youngstown and Southern Railway Company (not 
printed), served September 19, 1987 

2395 nance Docket No 31089, Montana Rai! Link. 
inc —Exemption Acquisition and Operation-—Certain 
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240F inance Docket No 31102. Wisconsin Centra! 
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241Finance Docket No. 31116, Buffalo & Pitts. 
burgh Railroad. inc —Exemption—Acquisition and 
Operation of Lines in New York and Pennsylvania (not 
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chaser would become a Class | or 
Class I! carrier.** 

An important element in en- 
couraging new operators to enter in- 
to the railroad industry has been the 
Commission's policy to impose 
labor-protective conditions only 
upon a showing of exceptional cir- 
cumstances. Imposition of these 
conditions is discretionary and the 
Commission's policy routinely has 
been not to burden new operators 
with additional costs that would 
cause the failure of new companies. 
Labor interests have opposed this 
policy. 

The Commission issued a 
declaratory order asserting the ex- 
clusive and plenary nature of its 
jurisdiction over consolidations, 
sales, and abandonments.** As 
noted in “Acquisitions and Opera- 
tions” and “Rail Labor Issues,” con- 
flicting decisions over the extent of 
the Commission's authority were 
reached by the courts. An appellate 
court reversed a district court's in- 
junction against a strike, conciud- 
ing that the Commission's jurisdic- 
tion did not supercede labor's rights 
under the Norris-LaGuardia Act.*“ It 
also held that disagreement over 
the proposed P&LE Raiico** trans- 
action was a major dispute within 
the meaning of the Railway Labor 
Act (RLA), and that the Commission 
has no authority to override the 
RLA’s requirement that dispute 
resolution procedures be completed 
before a sale takes place.*“° Subse- 


242Ciass Exemption—Acg. & Oper of R. Lines 
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quently, another circuit court of ap- 
peals took a similar position,?*’ 
while still another held that the In- 
terstate Commerce Act superceded 
the major dispute procedures of the 
RLA, but that the Norris-LaGuardia 
Act bars injunctions against 
strikes.2*° (See also “Rail Labor 
Issues.") Several related petitions 
seeking review by the Supreme 
Court were pending as the fiscal 
year came to a close. 

At the end of fiscal year 1988, 
some smal! line sales under the 
class-exemption rules were being 
filed. it appears that in most of 
these cases labor interests had 
been privately accommodated. 
Larger transactions, however, were 
not being proposed under the class- 
exemption rules, and many negotia- 
tions for line sales were held in 


abeyance pending action by the 
Supreme Court. 

The Commission's Office of 
Transportation Analysis, in conjunc- 


tion with the Federa! Railroad 
Administration, is continuing its 
survey of the users of 76 short line 
and regional railroads. This study 
will, among other things, assess 
improvements in service by new cCar- 
riers. During the year, the Commis- 
sion's Office of Public Assistance 
began to revise an ICC booklet en- 
titled Guidelines for Evaluating the 
Feasibility of Short Line Operations. 
The revised publication, newly titled 
Before You Start A Small Railroad: A 
Brief Overview of Things to Con- 
sider, will be available to the public 
in fiscal year 1989. 


Freight Car Service 


Surpluses of railroad-con- 
trolled freight cars continued to 
decline in fiscal year 1988. The daily 
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average surplus at the end of Sep- 
tember 1987 was 50,780 cars, and 
that figure dropped to an average of 
35,960 cars by the end of September 
1988, for a daily average during the 
ing the fiscal-year period of 42,859 
cars. This decline resulted principally 
from the reduced ownership of rail- 
road equipment. For example, on 
October 1, 1987, Class | railroads 
reported a combined fleet ownership 
of 758,629 cars, but by October 1, 
1988, that ownership level had 
dropped to 725,561 cars. This was a 
net reduction in the combined fleet 
of 33,068 cars, which is the dif- 
ference between the number of cars 
installed (1,622) and the number of 
cars retired or otherwise lost from 
the control of the Class | carriers 
(34,690). 

On September 30, 1988, the en- 
tire rail car fleet of Classes |, Il, and 
ill railroads, private car companies, 
and shippers consisted of 1,251,578 
cars, an overall net reduction of 
46,290 cars from the prior fiscal 
year. This figure reflects the overall 
reduction in raii-car equipment by 
all contributors to the rail-car fleet. 

The average carrying capacity 
of a freight car placed into rail serv- 
ice during fiscal year 1988 was 93 
net tons, an increase of two net tons 
over per-car tonnage figures regis- 
tered 10 years ago. While the aggre- 
gate carrying capacity of cars in- 
Stalled was 150,846 net tons, there 
was an aggregate capacity loss of 
1,942,270 net tons owing to the 
retirement of cars accounting for 
2,093,116 net tons capacity. 


Fiscal year 1988 freight-car 
loadings totaled 21,959,165, an in- 
crease of 1,681,312 cars over the 
fiscal year 1987 car loading total of 
20,277,853. Relative to individual 
commodity loadings, coal ranked 
first with 6,190,287 coal-loaded cars, 
an increase of 502,908 cars over the 
5,687,379 cars loaded in fiscal year 
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1987. Cars carrying grain ranked sec- 
ond in total loadings with 1,626,531 
Cars, up from the 1987 loading figure 
of 1,484,369 cars. The third heaviest 
commodity loadings were chemicals 
and allied products, with 1,412,065 
cars during the reporting period, or 
82,980 carloads over the 1,329,085 
cars loaded in fiscal year 1987. Car 
loadings of motor vehicles and 
equipment increased by 52,973, 
from 971,438 cars in fiscal year 1987 
to 1,024,411 cars in fiscal year 1988. 

Overall, car loadings increased 
approximately 8 percent in fiscal 
year 1988 over 1987. Coal accounted 
for 28.1 percent of all cars loaded. 
The greatest percentage increase 
in fiscal year car loadings—9.6 
percent—occurred in the loading of 
grain, followed by an 8.8-percent in- 
crease in coal loading, with chemi- 
cals and allied products registering 
a 6.2-percent increase in cars loaded. 
Last fiscal year saw a 5.5-percent in- 
crease in cars loaded with motor 
vehicles and equipment over fiscal 
year 1987. 

Regarding trailer-on-flat-car 
service, in fiscal year 1988 there 
were 3,279,473 flatcars loaded with 
5,636,717 trailersicontainers, a 6.6- 
percent increase over fiscal year 
1987's total of 3,076,415 similarly 
loaded flatcars transporting trailer/ 
containers. 

The locomotive ownership of 
Class | railroads on October 1, 1987, 
consisted of a total of 20,012 units, 
while on October 1, 1988, such 
ownership was down to 19,894 
units, a 118-unit reduction. At the 
end of fiscal year 1988, Class | rail- 
roads had 73 multipurpose iocomo- 
tives on order. 

During the past fiscal year, the 
Commission issued one emergency 
rerouting order in the furtherance of 
railroad operations. 


Passenger Service 

in a vigorously contested case, 
the Commission for the first time ex- 
ercised its authority under Section 
402(d) of the Rail Passenger Service 
Act*** to compel a railroad to sell 
one of its lines to the National Rail 
Passenger Corporation (Amtrak).2° 
The issue here was complicated by 
the fact that Amtrak, rather than re- 
taining ownership of a line at issue, 
proposed to sell it to another 
railroad and to reserve trackage 
rights to perform its operations. 
Amtrak also requested that a 
48.8-mile segment of the Connec- 
ticut River Line and certain other 
property interests belonging to the 
Boston and Maine Corporation 
(B&M) be conveyed to it. Central Ver- 
mont Railway, inc. (CV), filed a peti- 
tion for exemption’ to allow CV to 
acquire the line following the pro- 
posal transfer to Amtrak. Under an 
expedited schedule that accommo- 
dated Amtrak's interest in quickly 
rehabilitating the line, the Commis- 
sion granted Amtrak's application 
and CV's exemption request subj: ° 
to historic-preservation a. 
employee-protective conditior . 
Compensation for the line was set 
at $2,373,286, the going-concern 
vaiue. B&M was granted the right to 
obtain trackage rights over the line 
with a $75,000 per annum rental ceil- 
ing.2*2 The Commission subsequent- 
ly denied B&M's petition for a stay 
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pending judicial review,?>° and 
B&M's request for an emergency 
Stay was denied by the U.S. Court of 
Appeals for the D.C. Circuit. 

In another contested case, ac- 
cording to a request for a decliar- 
atory order, the Commission 
asserted its jurisdiction over the in- 
trastate passenger operations of a 
railroad conducting both freight and 
passenger operations over a 21-mile 
line in the Napa Valley in California, 
a state that has not obtained Fed- 
eral certification to regulate intra- 
state rail transportation.2®> A 
number of residents and local gov- 
ernmental bodies in the Napa Valley 
had invoked state law to prevent a 
tourist and freight railroad, the 
Napa Valley Wine Train, from oper- 
ating in the valley. The Commission 
asserted jurisdiction and upheld the 
Wine Train's right to operate the 
line, which it acquired from the 
Southern Pacific Railroad under the 
forced-sale provisions of 49 U.S.C. 
10905. The Public Utilities Commis- 
sion of the State of California has 
sought judicial review of the Com- 
mission's decision, and the matter 
was pending at the close of the 
fiscal year.?* 

In other passenger-related mat- 
ters arising during the past fiscal 
year under the Rail Passenger Serv- 
ice Act,25’ the Commission resolved 
a number of operational problems 


253¢ nance Docket No 31250. Natrona! Raviroad 
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between Amtrak and other rail- 
roads. The Commission granted ap- 
plications to provide Amtrak with 
access over: (1) the Chicago & 
Western indiana Railroad 
Company's lines and those of the 
Belt Railway Company of Chicago 
for Amtrak's intercity passenger 
trains in Chicago, Ilinois;?* (2) the 
Boston and Maine Corporation 
Lines between Springfield and East 
Northfield, Massachusetts, for 
emergency operation? of two hi- 
rail inspection vehicles; and (3) 
Wisconsin Central Ltd. lines for two 
special, round-trip passenger trains 
to an air show at the Oshkosh Air- 
port, Oshkosh, Wisconsin.”*' The 
Commission also instituted a pro- 
ceeding to determine just and rea- 
sonable compensation for the 
Oshkosh Airport trip.2®? Another 
Amtrak proceeding to set compen- 
sation was dismissed without prej- 
udice upon the Commission's find- 
ing that it was premature to resolve 
whether the Soo Line Railroad was 
entitled to additional compensation 
as a self-insurer for any added 
liability exposure from Amtrak's 
presence on its line.*® 

Amtrak, the Long Island Rail 
Road Company, and the Metropol- 
itan Transportation Authority of 
New York City also sought approval 
or exemption for the redevelopment 
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of Pennsylvania Station, a new rail 
control center, and related track 
control improvements to the tracks 
and tunnels leading into the station. 
The Commission declined to assert 
its jurisdiction, and found that the 
proposals were exempt by statute 
from Commission review.” 
Designated agents of the Com- 
mission's Office of Compliance and 
Consumer Assistance issued five 
emergency orders under 45 U.S.C. 
562(c) to prevent rail passenger serv- 
ice interruptions and granted per- 
mission to Amtrak passenger trains 
to use alternative routes to reach 
their destinations. Such orders are 
issued whenever a railroad com- 
pany operating an Amtrak train can- 
not move a train over its normal 
route and an alternative route exists 
over the lines of another carrier. 


264einance Docket No. 23957 (Sub-No. 1), Am 
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Amtrak and LIARR—Petition for Exemption Of Joint 
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TRUCKING COMPANIES 


General Financial Condition 

Commission data for 100 of the 
nation's largest motor carriers of 
property for the twelve months end- 
ing June 30, 1988, and June 30, 1987, 
show that operating revenues rose 
6.8 percent, to almost $18.3 billion, 
and revenue tons hauled increased 
5.6 percent. Net carrier operating in- 
come fell 32 percent, to $546.9 
million, and net income declined 
41.1 percent, to $262.2 million. Con- 
sequently, the composite operating 
ratio (the ratio of operating ex- 
penses to operating revenues) un- 
favorably rose to 97 percent from 
95.3 percent. The rate of return on 
shareholders’ equity for these 100 
carriers declined to 6.59 percent 
from 11.78 percent. 

increased costs, which were 
not offset adequately by rate ad- 
justments, and continued strong 
rate competition and discounting 
are the primary causes for the in- 
dustry's substantial decline in earn- 
ings during fiscal year 1988. 


Mergers and Unifications 

The Commission instituted a 
proceeding which revised its rules 
at 49 CFR Part 1181 concerning the 
procedures that enable motor pas- 
senger and property carriers, water 
carriers, property brokers, and 
household goods freight forwarders 
to obtain approval to merge, trans- 
fer, or lease their operating rights in 
financial transactions not subject to 
49 U.S.C. 11343.' Transactions 
covered by the rules are those gov- 
erned by 49 U.S.C. 10321 and 10926. 
In that same proceeding, the Com- 
mission amended its regulations at 
49 CFR Parts 1181 and 1186, res- 
pectively, to make safety fitness a 
substantive issue for the Commis- 
sion'’s consideration in deciding 


‘ex Parte No MC.111 (GubNo 1). Transfer Auies. 
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whether to approve transfer under 
49 U.S.C. 10926, or to grant exemp- 
tions under 49 U.S.C. 11343(e) for 
the purchase of motor carrier 
authority. (For further discussion of 
safety fitness considerations under 
the amended regulations, see the 
discussion of “Safety” within this 
chapter.) Also in that proceeding, 
the Commission modified its name- 
change procedures by broadening 
the category of transactions 
covered by these rules. 

The Commission's goal in revis- 
ing its regulations was principally to 
expedite and reduce the filing re- 
quirements for such transactions, 
and to create a small-carrier trans- 
fer decisional framework that 
refiects the Commission's current 
policies dealing with carrier and 
broker licensing. The Commission 
concluded that the adoption of 
simplified, uniform standards and 
filing requirements would benefit 
the public, individual parties, and 
the Commission itself in the promo- 
tion of the goals of the national 
transportation policy. 

During the fiscal year, 237 pro- 
ceedings were initiated under the 
Commission's exemption rn gula- 
tions, and more than 600 small 
motor-property transactions were 
filed under the governing regulations. 

In a significant proceeding in- 
volving a formal application under 
49 U.S.C. 11344, the Commission ap- 
proved the acquisition of control of 
a motor carrier by North American 
Van Lines, inc., a subsidiary of a 
noncarrier holding company, the 
Norfolk Southern Corporation 
(which controls two rail carriers). 
(For a further discussion of this 
proceeding, see ‘‘intermodal 
Transportation’’). 


2No MC-F.17934 (GubNo 1). Norfo® Southern 
Corporation and North Americen Van Lines. inc — 
Contro!— Tran Ster, inc (not printed). served Apri § 
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The Commission regulates the 
pooling of traffic by motor carriers. 
Although competition is reduced or 
eliminated between or among pool 
participants, the benefits of pooling 
transactions may nevertheless out- 
weigh their anticompetitive effects. 
Pooling frequently enables carriers 
to enter or remain in markets that 
they might not otherwise be able to 
serve, strengthens their ability to 
compete against other carriers or 
transportation modes, and offers 
the possibility of lower prices to 
shippers. in the past fiscal year, one 
motor property carrier pooling ap- 
plication was approved by the Corn- 
mission.’ Four motor Car- 
rier pooling applications filed 
subsequent to approvai of the GLI 
Acquisition Company (Greyhound)- 
Trailways Lines, Inc., merger were 
under consideration as the fiscal 
year came to an end.‘ 


Rates 

This fiscal year, the Commis- 
sion issued decisions in numerous 
court-referred cases involving 
negotiated but unpublished rates 
according to its negotiated rates 
policy adopted in 1986° The Com- 
mission applied its previously enun- 
ciated decisional standards® to 
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these cases and generally concluded 
that negotiated rates existed and 
that a carrier's collection of under- 
charges based on a filed tariff rate 
would be an unreasonable practice 
in violation of 49 U.S.C. 10701(a).’ 
More than 30 negotiated rates cases 
were filed during the fiscal year, and 
some involved multiple shippers 
and millions of dollars in sought 
undercharges.® 

A number of courts have declined 
to refer such undercharge cases to 
the Commission on the grounds 
that the Commission's negotiated 
rates policy is inconsistent with the 
Statutory obligation to charge the 
filed rate? More recently, other 
district courts that had been referr- 
ing cases to the Commission have 
either vacated those referral orders 
or have declined to follow the find- 
ings of the Commission, holding 
that the courts are bound to a strict 
application of the “filed rate” doc- 
trine until either Congress or the 
Supreme Court directs otherwise."° 
As a result, legisiaticn has been pro- 
posed that would allow the Commis- 
sion to craft a narrow exception to 
the “filed rate’ Goctrine doy a rule- 
making proceeding that wou'd be 
binding on the courts 

In an effort to overcome judicial 
refusal to recognize an exception to 
the filed-rate doctrine, the National 
industrial Transportation League 
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petitioned the Commission for an 
order declaring that it is an unrea- 
sonable practice for a carrier to 
charge a negotiated, but unpub- 
lished, rate. The Commission pub- 
lished a notice seeking comments 
on tht petition."’ Comments were 
received, but, at the request of the 
parties, the proceeding was held in 
abeyance pending the outcome of 
the proposed lugisiation on the 
issue of negotiated rates. Shortly 
after the close of the fiscal year, the 
Commission was asked to proceed 
to a decision because legisiation 
had not been obtained. 

The Commission also has been 
requested by courts to consider 
other reasonable-practice issues in- 
volving provisions in filed tariffs. In 
one case, the Commission found 
that the application of certain bill- 
of-lading notation requirements was 
an unreasonable prac'ice under 49 
U.S.C. 10701(a)"? Recettly, a district 
court upheld this ruling in two other 
cases.'? However, in on? proceeding 
involving the transportation of 
governmental traffic, the Commis- 
sion found the collection of under- 
charges not to be an unreasonable 
practice. Here, a shipper had failed 
to provide the documentation neces- 
sary to prove that it was entitled to 
the lower government-tender rate.‘ 

in the area of discount rates. 
the Commission found that certain 
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tariffs violated the provisions of 49 
U.S.C. 10761 and 10762 because 
they provided no basis for shippers 
or competing carriers to determine 
the rates at issue or when the rates 


ulations, codified at 49 CFR part 
1320, to allow carriers to assess 
reasonable collection-expense 
charges against shippers that fail to 
pay their freight bills on time."* The 
rules allow carriers, by tariff rule, to 
assess liquidated damages or, as 
an alternative, to require payment of 
full, nondiscounted rates instead of 
discount rates otherwise appli- 
cable. Under a third option, carriers, 
outside of their tariffs, may in- 
dependently contract with shippers 
in bills of lading to recoup collection 
costs. The rules require that, under 
tariffrule methods, the damages, 
timing, and conditions of the 
charges shall be clearly described 
in the tariff rule and shal! be applied 
without unjust discrimination be- 
tween similarly situated shippers. 
All such tariff rules may be 
challenged on reasonableness 
grounds. The rules do not apply to 
aggregate ‘balance-due" claims 
sought for collection on past ship- 
ments by a bankruptcy trustee or 
other person or agent. or where 
there is a legitimate dispute regard- 
ing charges. Following the Commis- 
SiON'S action in amending its credit 
regulations, the Household Goods 
Carriers’ Bureau, inc. (HGCB), filed a 
potition seeking the promulgation of 
regulations dealing with penalty 
charges for the nonpayment of 
freight bills covering the motor com- 
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mon carrier transportation of house- 
hold goods.’ The HGCB recom- 
mends that a one-time service charge 
and a charge of 30 percent of a 
freight bill's amount should be 
allowed, and believes that this pro- 
posal would serve as a reasonable, 
maximum, liquidated-damages ceil- 
ing for the nonpayment of house- 
hold goods freight bilis. The 
HGCB's petition was under consid- 
eration at the end of fiscal year 
1988. 

in another rulemaking proceed- 
ing, the Commission reopened a 
case that had amended its collect- 
on-delivery (COD) shipment rules 
codified at 49 CFR 1052."* On 
reopening, the Commission adopted 
a requirement that carriers electing 
to provide COD service must publish 
and maintain tariffs that contain 
nondiscriminatory rules governing 
the collection and remittance of 
COD funds. Alternatively, carriers 
that do not wish to publish such 
tariffs may adopt a 15-day remit- 
tance period. The Commission also 
Clarified the limits of permissive, 
collective COD activities. 

In a proceeding involving 
“order-notify” bills of lading, the 
Commission generaliy affirmed its 
position that the publication in 
freight classifications cf all rules 
and charges unrelated to classifica- 
tion (particularly an order-notify rule 
and accessorial charge) exceeds 
the appropriate scope of Section 
Sia) agreements of motor freight 
classification publishers, and 
specifically those of the National 
Motor Freight Traffic Association 
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(NMFTA)."® The decision ordered the 
elimination of the rules and charges 
in the National Motor Freight Clas- 
sification found offensive to this 
policy of preserving the essential 
distinction between ratemaking and 
classification. The removal of rules 
and rule-related charges from clas- 
sification tariffs, the Commission 
held, would uphold the purpose of 
motor freight classification and, fur- 
ther, would enhance competition 
within the motor carrier industry. 
The Commission also discussed the 
necessity of separating classifica- 
tion and ratemaking functions when 
it ordered canceled certain tariff 
revisions proposed by the HGCB,”° 
and subsequently highlighted this 
issue in the revised rate bureau 
agreement filed by the HGCB.*' (See 
“Rate Bureaus,” below, for a discus- 
sion of cases involving the related 
issue of exceptions to the statutory 
prohibition against collective 
single-line ratemaking.) 

The Commission also found to 
be unreasonably discriminatory a 
challenged tariff provision that 
eliminated the transportation of 
common fireworks. The Commis- 
sion concluded that carrier refusal 
to transport fireworks was made on 
the basis of inconvenience rather 
than compelling necessity, and the 
involved carriers were ordered to 
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restore the service. At the close of 
the fiscal year, this decision was on 
appeal before the Commission and 
the courts. 

In another decision, the Com- 


mission determined that, in situa- 
tions in which motor, rail, and water 
Carriers involved in through move- 
ments between Puerto Rico and in- 
land points of the United States 
held themselves out to the public as 
participants in a joint transportation 
service, and where appropriate tariff 
schedules reflecting joint rates and 
through services were on file with 
the ICC, the water transportation 
portion of the carriage at issue fell 
within the jurisdiction of the Com- 
mission rather than within that of 
the Federal Maritime Commission.** 
During the fiscal year, there 
was an increase in the number of 
collective proposals for general rate 
increases filed by motor carrier rate 
bureaus. Many bureau member car- 
riers ‘flagged out"’ of the proposed 
general increases and published 
their own similar increases through 
independent action. The exercise of 
this alternative was prevalent in 
those instances in which the Com- 
mission suspended proposed gen- 
eral increases. In a number of 
cases, including cases pending at 
the end of last fiscal year, the Com- 
mission vacated suspensions when, 
because of independent action by a 
Significant number of bureau 
member carriers, the remaining 
general increases or adjustments 
would have resulted in an increase 
of less than $1 million in annual 
operating revenues from the trans- 
portation of the traffic at issue.‘ 


Rate Bureaus 


During fiscal year 1988, the 


23No MC.C.30017 Valley Freight Systems. inc v 
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Commission continued its process- 
ing of collective ratemaking agree- 
menis °° Significant progress was 
made, aS more decisions were 
issued by the Commission in this 
period than in any prior year. As a 
result, the Commission: (1) provi- 
sionally approved, subject to further 
changes, agreements filed by eight 
rate bureaus; (2) continued provi- 
sional approval, subject to further 
changes, of agreements filed by 
eight rate bureaus; (3) revoked the 
antitrust immunity of two rate 
bureaus; (4) directed two rate 
bureaus to show cause why their 
antitrust immunity for collective 
ratemakirg activities should not be 
revoked; and (5) granted final ap- 
proval of agreements filed by 10 rate 
bureaus. 

In one proceeding, the Commis. 
sion approved the jointly filed ap- 
plication of two rate bureaus to 
amend their respective rate bureau 
agreements to incorporate an inter- 
territorial agreement.” 

in a decision interpreting the 
Motor Carrier Act's prohibition 
against collective single-line rate- 
making, the Commission directed a 
rate bureau to restrict its tariff pro- 
posals in two consolidated proceed- 
ings soley to joint-line application, 
or to cancel them.’ The Commis- 
sion concluded thai these pro- 
posals did not fall within the 
Statutory ‘changes in tariff struc- 
tures’ exception to the single-line 
collective ratemaking prohibition. 


2Sunder 49U SC 10706. as amended by Sect 
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In another proceeding, the 
Commission ordered the Household 
Goods Carriers’ Bureau to cancel 
certain tariff items that had been 
established in violation of the 
above-noted prohibition.”? The Com- 
mission found that classification 
and ratemaking functions had not 
been performed in a reasonably 
distinct and segregable manner and 
that the “changes in commodity 
classifications"’ exception to the 
prohibition thus did not apply.” In a 
subsequent decision reviewing the 
HGCB's revised rate bureau agree- 
ment, the Commission further dis- 
cussed the necessity of separating 
classification and ratemaking func- 
tions and advised the HGCB to 
clarify the procedures it follows to 
assure the separation of functions.*" 
In another decision, the Commis- 
sion found that certain tariff provi- 
sions proposed by the Middle Atlan- 
tic Conference (MAC) violated the 
prohibition against collective 
single-line ratemaking.*? The Com- 
mission rejected arguments that the 
proposals were rules having sub- 
stantial general application through- 
out the MAC ratemaking territory 
and therefore within an exception to 
the prohibition.» 

The Commission revived and 
then discontinued a proceeding in- 
volving requests by several motor 
Carrier rate bureaus to expand the 
territorial scope of their collective 
ratemaking activities, since there 
was no continuing interest in the ex- 
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pansion of the individual bureaus.** 
The proceeding had been held in 
abeyance until the Commission had 
completed its review of the major 
bureaus’ collective ratemaking 
a jreements. 


Operating Rights 

The Commission's operating 
rights policies and licensing prac- 
tices reflected its continuing com- 
mitment both to simplify the licens- 
ing process and to do its part to aid 
highway safety. By eliminating 
unnecessary barriers to entry, care- 
fully monitoring carrier safety 
re. ords, and encouraging new and 
expanded motor carrier operations, 
the Commission's operating rights 
activity enhanced the quantity and 
quality of trucking service in the 
public interest. 

Common carrier authorities 
issued under the Commission's 
simplified and expedited licensing 
procedures continue to provide for 
the transportation of general corn- 
modities, with the usual exceptions,* 
or other broad classifications, 
nationwide, or in a sizable region of 
the country. The Commission's serv- 
ice authorizations were predicated 
on an applican*'s fitness, willing- 
ness, and ability .o provide the pro- 
posed service; evidence that appli- 
cable statutory and adminstrative 
requirements will be observed: con- 
firmation that operations will serve 
a useful public purpose and be res- 
ponsive to a public demand or 
need;* and a finding that the re- 
quested operating authority will not 
be inconsistent with public conve- 
nience and necessity.°’ 
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licensing 
activity was complemented by a 
variety of proceedings which 
clarified or simplified trucking 
regulation. As discussed below, pro- 
cedures were streamlined, rules and 
regulations were updated, and inter- 
pretations of operating authority 
were issued. By issuing such deci- 
sions, the Commission eased the 
burden of regulation and helped 
trucking companies to devote their 
energies to serving the public. 

The Commission adopted tech- 
nical revisions to its procedural reg- 
ulations generally governing motor, 
rail, water carrier, broker, and 
freight forwarder proceedings and 
requiring parties to such proceed- 
ings to file an original and 10 copies 
of all pleadings. One revision im- 
plemented a uniform copy require- 
ment as a part of the Commission's 
Rules of Practice’ in the interest of 
administrative simplification, but 
allowed sufficient flexibility to re- 
quire reduced or increased numbers 
of copies where appropriate to par- 
ticular proceedings, such as appii- 
cations for temporary and emer- 
gency temporary authority. 

The Commission also adopted 
revised licensing procedures that 
transfer the responsibility for pro- 
viding copies of licensing applica- 
tion packages from an applicant's 
representative to a Commission- 
designated contract agent.“ This 
ensured more expeditious and timely 
processing of licensing applica- 
tions and simplified and enhanced 
the application process. Interestec 
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persons seeking information about 
pending licensing matters may thus 
consult a single information clear- 
inghouse and obtain copies of ap- 
plications from that source upon 
written request and nayment of a re- 
quired fee. 

The Commission adopted a rule 
and an accompanying adminstra- 
tive ruling simplifying the com- 
posite list of exempt and non- 
exempt agricultural commodities.*' 
by eliminating redundant informa- 
tion contained in Administrative 
Ruling No. 119.*? The revised list is a 
composite identification of all agri- 
cultural commodities that are spe- 
cifically not exempt by statute. It 
thus provides a readily available 
reference tool that will be of greater 
value to the public than the extreme- 
ly lengthy and redundant listings 
that previously were available. 

The Commission further 
endeavored to simplify and reduce 
its administrative reguiations by 
proposing revisions to 49 CFR Parts 
1004, 1041, and 1042 and requesting 
comments on the proposed revi- 
sicns.*® The rules involved relate to 
interpretations of practices, oper- 
ating authorities, and the routes of 
operation of property carriers. 

The Commission issued a 
series of decisions determining 
whether shipments of commodities 
within a single state subsequent to 
an interstate movement are in inter- 
state commerce. in one case, the 
Commission denied a petition to 
reopen an earlier decision finding 
that movements of grocery items 
from distribution centers in Texas 
and California to points in the same 
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states, after prior movements from 
out-of-state points, were in inter- 
state commerce.** in other pro- 
ceedings involving similar questions 
of determining the interstate or in- 
trastate nature of transportation 
services performed within a single 
state, the Commission found to be 
in interstate commerce the trans- 
portation of fertilizer within Texas 
following a rail or exempt water 
movement from out-of-state ori- 
gins**, and the transportation of 
paper products within California 
following prior movements from out- 
of-state origins and temporary 
storage at a distribution center.” 

As the fiscal year closed, the 
Commission was considering public 
comments that have been submitted 
in response to its earlier proposal! to 
expand the territorial scope of com- 
mercial zones and terminal areas*’ 
and evidence regarding the formula- 
tion of an appropriate class descrip- 
tion for shippers served by contract 
carriers of household goods* (See 
the “Household Goods” section of 
this chapter.) The process of 
streamlining, updating, and sim- 
plifying operating rights-reiated, 
Code of Federal Regulations rules 
continues. 


Insurance 
The Commission requires all 
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iCC-regulated transportation en- 
tities to file with the Commission 
and to maintain on a continuous 
basis evidence of financial respon- 
sibility at required minimum Federal! 
limits.*® Motor carriers and freight 
forwarders may meet these require- 
ments by filing certificates of in- 
surance, surety bonds, proof of 
qualification to self-insure, or other 
securities or agreements in the 
amounts prescribed. 

The minimum amounts of liabil- 
ity coverage for providing protection 
to the public for bodily injury and 
property damage (BI&PD) for pas- 
senger operations are $1.5 million 
for carriers whose motor vehicles 
have a seating capacity of 15 pas- 
sengers or fewer, and $5 million for 
those carriers whose vehicles have 
a seating capacity of 16 passengers 
or more. The required minimum 
amounts of BI&PD liability coverage 
for motor carriers of property and 
freight forwarders engaged in the 
transportation of commodities of a 
non-hazardous nature are $300,000 
for those firms whose fleets consist 
only of vehicles having gross vehi- 
cle weight ratings of under 10,000 
pounds, and $750,000 for those en- 
tities whose vehicles are 10,000 
pounds or more in weight. 

Regulated firms transporting 
hazardous substances and mate- 
rials are required to have liability 
coverage for BI&PD in the amounts 
of $1 million or $5 million, depend- 
ing upon the hazardous nature of 
the commodities transported. Motor 
common carriers of property and 
freight forwarders are also subject 
to cargo insurance requirements in 
the amount of $5,000 for losses sus- 
tained on any one vehicie, and an 
aggregate of $10,000 for losses oc- 
curring at any one time or place. 
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Property brokers subject to the 
Commission's regulations may 
meet the financial responsibility 
requirements of 49 U.S.C. 10927 by 
filing either surety bonds or trust 
fund agreements in the amount of 
$10,000. 

During fiscal year 1988, the 
Commission received a total of 
81,904 insurance filings, which 
represented an increase of nearly 7 
percent over the number received 
during fiscal year 1987. These filings 
included notices of cancellation, as 
well as new and replacement certi- 
ficates of insurance, surety bonds, 
and trust fund agreements. 
Although motor carriers, freight 
forwarders, and property brokers 
continued to encounter probiems in 
purchasing or maintaining evidence 
of security, the availability problem 
was not as severe during fiscal year 
1988 as it was during fiscal years 
1985 through 1987. However, the 
high premiums associated with ob- 
taining security continued to cause 
problems for all segments of the 
motor carrier industry, especially for 
those carriers transporting Classes 
A and B explosives and other highly 
hazardous materials, since these 
entities are required to have ag- 
Gregate coverage for bodily injury 
and property damage in the amount 
of $5 million. 

Since the implementation of 
the Motor Carrier Act of 1980, which 
resulted in the relaxation of entry 
and licensing procedures, the prop- 
erty broker segment of the trans- 
portation industry has grown Sig- 
nificantly. By the end of fiscal year 
1988, nearly 6,100 property brokers 
had been issued licenses to arrange 
interstate transportation. Although 
a total of 2,160 new or replacement 
surety bonds were filed on behalf of 
property brokers during the year, 
many brokers, because of an inabili- 
ty to find an insurance or surety 


company to write these fixed- 
penalty bonds on their behalf, were 
eliminated from competing in the 
marketplace. In an effort to remedy 
this situation, the Commision 
adopted final rules® which permit 
property brokers to satisfy their 
security requirements by establish- 
ing trust funds with financial insti- 
tutions, and by filing evidence of 
security with the Commission in the 
form of a trust fund agreement. Dur- 
ing the year, the Commission ac- 
cepted 120 property broker trust 
fund agreements. 

The Commission continued to 
review applications filed by motor 
carriers for authority to self-insure 
their bodily injury and property 
damage and, where appropriate, 
cargo insurance. During fiscal year 
1988, the Commission granted 11 
self-insurance application requests. 
Self-insured carriers are required to 
file periodic reports, and the Com- 
mission maintains a comprehensive 
monitoring program to ensure that 
the public remains protected under 
these initiatives. 

Overall, the Commission con- 
tinued its efforts to monitor and 
alleviate problems associated with 
insurance availability and afford- 
ability during the year by providing 
transportation firms subject to 
regulation with alternative methods 
of complying with the requirements 
of 49 U.S.C. 10927. The Commission 
believes that these alternatives 
have influenced the availability of 
security and, as such, have reduced 
the severity of the insurance crisis 
facing the transportation industry. 


Safety 
Motor carrier safety continues 
to be a primary concern when the 
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Commission evaluates the fitness 
of applicants for new or expanded 
authority. Consistent with the intent 
of the Motor Carrier Safety Act of 
1984.5" the Commission continued 
its efforts to identify motor carriers 
with questionable safety records 
and to scrutinize more aggressively 
the safety profiles of applicants 
seeking authority. 

Based on ratings prepared by 
the U.S. Department of Transporta- 
tion (DOT), approximately 260 licen- 
sing cases involving questionable 
safety fitness were processed by 
the Commission during fiscal year 
1488. Typically in instances in which 
applicants for authority held “condi- 
tional” safety ra’ »gs—an indica- 
tion of the DOT's willingness to ac- 
cord such carriers the opportunity 
to improve their safety compliance 
records—the Commission granted 
the authority sought, subject to a 
one-year term limitatic 1. During the 
past fiscal year, the Commission 
granted 78 one-year, limited-term 
certificates and permits to carriers 
holding conditional safety ratings. 
Such limited-term authority was 
issued with the understanding that 
the involved operating rights would 
expire at the conclusion of the term, 
unless an applicant established in a 
petition for removal of the condition 
that it was in full compliance with 
the terms and conditions of its 
authority, including pertinent 
statutory provisions and DOT and 
Commission regulations. The Com- 
mission denied the applications of 
five conditionally rated carriers. It 
granted unrestricted authority to 
seven applicants upon a showing 
that their ratings had improved from 
“conditional” to “satisfactory.” 

Last year, the Commission con- 
ditioned the issuance of any 
operating authority for 16 appli- 
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cants with “unsatisfactory” safety 
ratings on the applicants’ showing 
of either an improved safety rating 
or compelling reasons why authority 
should be issued. The Commission 
denied the applicatins of 11 ap- 
plicants holding unsatisfactory 
ratings and granted limited-term or 
unrestricted authorities to 16 ap- 
plicants which showed that their 
ratings had been upgraded from 
unsatisfactory. 

In the cases of 124 carriers 
holding less than satisfactory 
ratings, the Commission held open 
applications for further evidence on 
the issue of safety fitness. in these 
proceedings, the applicants had 
sought authority that would have 
enabled them to transport passen- 
gers or hazardous materials or flam- 
mabie liquids. in such proceedings. 
the Commission determined that 
closer scrutiny of the applicants’ 
safety fitness was required. 

During fiscal year 1988, the 
Commission granted 81, and denied 
seven, petitions to remove term 
limitations from operating author- 
ities. Petitions were granted based 
on showings of improved safety 
ratings. The Commission also 
granted extensions of limited-term 
authorities in 25 proceedings invoiv- 
ing carriers which continued to hold 
conditional safety ratings when cir- 
cumstances warranted additional 
time to permit the carriers to receive 
new DOT ratings. 

in view of several carriers’ his- 
tories of unsafe motor carrier opera- 
tions, the Commission instituted in- 
vestigations with a view toward the 
issuance of decisions compelling 
compliance with pertinent statutory 
and regulatory requirements of the 
Commission and the DOT. In an in- 
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vestigation proceeding concluded 
during the fiscal year, the Commis- 
sion found that a carrier had over- 

come its safety problems and had 
omy given a satisfactory safety 
rating by the DOT.* 

The Commission amended its 
reguiations.™ to make safety fitness 
a substantive issue for considera- 
tion in determining whether to ap- 
prove transfers under 49 U.S.C. 
10926 and to grant exemptions 
under 49 U.S.C. 11343{e) for the pur- 
chase or merger of motor carrier 
authority. The Commission noted 
that safety-related concerns 
naturally would focus on a trans- 
feree’s safety rating but that, in cer- 
tain circumstances, a transferor's 
rating would be relevant. The Com- 
mission applied the new transfer 
rules during the year by granting 
conditional, one-year approval of 
certain transfers involving trans- 
ferees that were wholly owned sub- 
sidiaries of conditionally rated 
transferors.™ in another proceeding, 
the Commission denied the pro- 
posed transfer of passenger carrier 
authority from a carrier holding an 
unsatisfactory safety rating to an af- 
filiated entity.*”’ 


Foreign Carriers 

A statutory licensing mora- 
torium prohibiting the Commission 
from issuing authority to carriers 
domiciled in Mexico, or owned or 
controlied by Mexicans, remained in 
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effect during the past fiscal year, as 
did President Reagan's order lifting 
the moratorium with respect to 
Canadian motor carriers. As a 
result, the Commission continued to 
observe procedures promulgated for 
the enforcement of the moratorium 
on Mexican domiciled, owned, or 
controlied applicants for operating 
authority. 

The Commission also conti- 
nued to issue foreign-carrier certi- 
ficates of registration to Mexican 
domiciled or controlled carriers 
seeking to transport exempt com- 
modities or to provide private car- 
riage services in the United States. 
This action implements a provision 
of the Motor Carrier Safety Act re- 
quiring Mexican private carriers and 
exempt commodity transporters an- 
nually to obtain certificates of 
registration to operate in this 
country.© 


Household Goods 


Before the beginning of fiscal 
year 1988, the U.S. Court of Appeals 
for the District of Columbia Circuit 
reversed and remanded to tre Com- 
mission a decision in which the 
Commission had granted contract 
carrier authority for the transpor- 
tation of household goods for the 
class of shippers identified as ‘‘per- 
sons (except individuals) as defined 
in 1 USC. 1.’*" The Court held that 
the permit granted had not specified 
the class to be served with suffi- 
crent precision necessary to ensure 
that applicants would serve only 


Ose0 49U SC 1082211) Dunng September 1988 
the Pres dent extended the moratorium ath respect 
to Merrcanr «arrers 

596. Parte No 55 (Sud Ne 
Canredior of Meecer Owners or Cortro! of Ap 
prcents for Motor Common or Contract AutPorty 47 
Fed Reg 47948 September 29 1982) 

8949 USC 10530 See Cortficates of Aegutre 

or of Certarr Foresg” Carvers 1353 MCC $11 (7085 
Cc 804 F 2a 1793 OC 


43D) Certifcetor of 


file 
Giobe! Var Limes + 
, 1ORe) 


shippers with distinct needs, and 
thereby did not ensure that ap- 
plicants would function only as 
motor contract carriers.© in accord- 
ance with that court order, the Com- 
mission entered a decision reopen- 
ing the case under review together 
with 207 related cases collectively 
referred to as the /nterstate cases. 

in reopening these proceed- 
ings, the Commission permitted par- 
ties to submit additional evidence 
addressing pertinent issues, in- 
cluding whether the applicant in a 
case in question wished the Com- 
mission to: (1) consider issuing a 
permit authorizing service to a more 
narrowly defined class of shippers 
with distinct service needs; (2) issue 
an amended permit that authorized 
its holder to dedicate equipment to 
the exclusive use of each shipper in 
the pertinent class in accordance 
with the applicable aiternative 
Statutory prerequisite for a permit 
or (3) issue a permit authorizing a 
carrier to serve the broad class of 
shipper previously authorized, based 
on a specific showing that the car- 
rier would be offering a new service 
better tailored to fit specified ship- 
per requirements. 

The evidentiary records in the 
208 reopened proceedings have 
been completed. Fifty-three of the 
applicants either expressed no inter- 
est in pursuing any of the options ac- 
corded them or requested that their 
grants of household goods contract 
carrier authority be withdrawn. The 
Commission issued appropriate 
decisions modifying and canceling 
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permits, as required.© As the fiscal 
year concluded, the Commission 
was reviewing the records in the re- 
maining reopened proceedings. 

Also during the year, a number 
of carriers applied for contract car- 
rier authority to transport household 
goods for broad classes of shippers, 
such as commercial shippers or 
national account shippers. Because 
these applicants raised issues that 
were raised in the /nterstate cases, 
the applications were held open and 
the applicants generally were ac- 
corded the opportunity to submit 
evidence and argument addressing 
the same issues addressed by the 
applicants in the 208 /nterstate 
cases. 

Near the end of fisca! year 
1987, the Commission had insti- 
tuted a declaratory order proceed- 
ing to review the broad question of 
the lawfulness of household goods 
discount tariffs that contain a range 
of discounts, and to consider the ef- 
fect of binding-estimate authority 
on the lawfulness of such tariffs.®’ 
Statutory provisions require that the 
rates for transportation services 
must be contained in tariffs that are 
in effect, and that carriers may not 
charge or receive compensation dif- 
ferent from rates specified in tar- 
iffs. The matter is currently pend- 
ing before the Commission. 
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comments on a proposal by the 
Movers’ and Warehousemen's 
Association of America, inc., to 
amend the Commissicn's reguia- 
tions to increase the minimum 
deciared lump-sum value on house- 
hold goods.®* The Commission 
noted that the purpose of the deter- 
mination of the minimum valuation 
is to protect small shippers and 
sma!i carriers by assuring that ship- 
pers do not unknowingly underesti- 
mate the value of their shipments, 
and to avoid forced overvaluation. 
Prior to the Commission's reaching 
a decision, the petitioners withdrew 
their proposal, and the Commission 
dismissed the case.”° 

The number of complaints 
received concerning household 
goods carriers during the fiscal year 
was at the lowest level of any fiscal 
year since passage of the House- 
hold Goods Transportation Act of 
1980.”' Data for the fiscal year repre- 
sent a 4-percent decline in the 
number of complaints against those 
received in fiscal year 1987, the 
previous record-low year. 


The Independent Trucker 
Because the Commission 
responded to major widespread 
owner-operator concerns in earlier 
years, during fiscal year 1988 there 
was no need to implement new rules 
or change policies affecting the 
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operations of independent truckers. 


The leasing rules developed in 
previous years provided equitable 
protection for owner-operators and 
the carriers they serve. 

As in past years, the Commis- 
sion’s Office of Public Assistance 
counseled hundreds of owner- 
operators in obtaining operating 
authority and in expanding opera- 
tions. While approximately 100 
owner-operators filed for and were 
granted authority under the special 
entry and tariff procedures available 
only to independent truckers, in 
fiscal year 1988 the vast majority 
were more apt to seek authority 
broader than that used under the 
fitness-only owner-operator food- 
stuffs category. This trend confirms 
that owner-operators are taking full 
advantage of eased-entry regula- 
tions and are actively broadening 
the scope of their operations. 

The Commission investigated 
over 900 complaints lodged by in- 
dependent truckers during the year. 
These complaints were primarily 
related to delayed payments and 
settlement agreements. Action by 
the Commission's Office of Com- 
pliance and Consumer Assistance 
resulted in the recovery of $432,835 
for involved owner-operators and, in 
many instances, required changes 
in carriers’ lease contracts to con- 
form to Commission rules. 


BUS COMPANIES 


General Financia! Condition 


A major change in the intercity 
bus industry's operations occurred 
throughout fiscal year 1988 as the 
GLI Acquisition Company (Grey- 
hound) continued to assume opera- 
tions over the routes of Trailways 


Lines, inc., had filed an application 
with the Commission on June 19, 
1987, requesting permission to pur- 
chase the operating rights and 
some operating assets of Trailways 
and, pending a final decision, to 
operate over Trailways’ routes by 
means of temporary authority. The 
Commission granted temporary 
authority in July 1987" and granted 
final approval to a merger between 
Greyhound and Trailways in June 
1988.’ 

Recent Commission data for 
the bus industry are dominated and 
negatively affected by the restruc- 
turing and reorganization of the 
dominant carriers, Greyhound and 
the former Trailways system. Com- 
mission data for the nation’s 10 
laryest bus companies for the 12 
months ending June 30, 1988, and 
June 30, 1987, show that operating 
revenues rose 2.4 percent, to $963.6 
million. Net carrier operating in- 
come for these carriers rose from a 
$0.6 million loss to a $24.8 million 
profit as earnings from carrier 
operations during the twelve months 
ending June 30, 1987. were severely 
depressed because of the large loss 
incurred by Trailways, which had 
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ceased operating over its routes in 
July 1987 upon Greyhound's assump- 
tion of temporary authority. Net in- 
come for the 10 largest carriers 
decreased from a $13.9 million pro- 
fit to a $25.1 million loss, primarily 
because of interest expense incurred 
by Greyhound in connection with its 
Trailways acquisition. However, the 


million to $9.4 million. 

Revenues passengers carried 
for the nine regional carriers rose 
6.2 percent. Revenue-passenger 
data for Greyhound for the tweive 
months ended June 30, 1988. and 
June 30, 1987, are not comparable 
since, beginning in 1988, Greyhound 
changed its method of recording the 
number of passengers carried in 
recognition that passenger counts 
made prior to 1988 may have been 
overstated. 

As of the end of the fiscal year 
1988, it was too early to assess the 
results of the recently approved 
Greyhound-Trailways merger. Yet. in 
approving temporary operational 
authority, the Commission found 
that a further decline in Trailways’ 
financial condition could have forced 
that carrier to curtail or eliminate its 
operations. in approving the merger. 
the Commission aiso found that 
Trailways was a “failing firm” that 
would have entered into Chapter 7 
bankruptcy (liquidation) pro- 
ceedings, if not for the Greyhound 
buyout 


Rates and Operating Rights 
During fiscal year 1988. the 
Commission decided 696 motor car- 
rier applications for authority to 
transport passengers. and it denied 
only four of these on the merits of 
the applications. A total of 584 car. 
riers requested initial certificates to 


operate as common carriers, 35 
BOugNt initial permits to operate as 
contract carriers, 74 carriers sought 
extensions for common carriage. 
and three carriers sought exten- 
sions of their contract carrier 
authority. Also during the fiscal 
year, 682 carriers filed applications 
for initial or extended authority to 
transport passengers. 

Most of the common carrier 
applicants sought authority to con- 
Guct charter and special operations. 
and the remainder sought authority 
to provide scheduled operations 
over specified routes. ‘Inder the 
state pre-exemption provisions.’ 
many applicants for reguiar-route 
authority requested intrastate 
authority on the routes over which 
interstate authority also was 
requested 

Prior to the beginning of the 
fiscal year, Congress had enacted 
legisiation that had changed the en- 
try policy for motor Common car- 
riers of passengers receiving gov- 
ernmenta! financial! assistance. and 
two new categories of applicants 
were established the “private recr- 
pient and the “publi: recipient of 
governmenta! financial assistance * 
in view of the new legisiation. the 
Commission proposed and adopted 
tinal rules’ which implemented pro- 
visions of legisiation that had 
adopted additiona! pubirc-interest 
factors to be considered under the 
current public-interest test in 
evaluating applications Dy assis. 
tance recipients These additiona! 
public-interest factors require that 
the Commission consider the 


amount and -«tent of government 
financial assistance received by an 
applicant for a certificate and, in 
applications by public recipients. 
whether those opposing an applica- 
tion are Motor common carriers will- 
ing and able to provide the trans- 
portation proposed. The amended 
rules provide procedures for public 
and private recipients to apply for 
common carrier authority 

The Commission decided a 
case that had been remanded to it 
by the U.S. Court of Appeals for the 
Ninth Circuit.* The court had held 
that the Commission has authority 
to issue a certificate under 49U S.C 
10922(cK2KB) granting authority to 
conduct intrastate reguiar-route 
operations only in situations in 
which the intrastate operations are 
conducted as part of existing inter- 
state operations.’ The Court's deci- 
SiON was issued shortly before a leg- 
islative amendment was enacted 
that similarly limited the Commis- 
Sion's jurisdiction to authorize intra- 
state operations.* Under the current 
law, it 16 NOt enough for a carrer 
merely to offer interstate transpor. 
tation on a route over which it con- 
Gucts intrastate service instead 
the interstate service must be ac 
tive. regularly scheduled. b50na fide. 
involve operations in more than one 
State. and be “substantial.” Signit. 
icantly. while interstate and intra 
State services need not be identica! 
nor provided in the same veficie in 
trastate service May not be provided 
independently of interstate service 
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in this case, the Commission 
found that the intrastate operations 
of the carrier at issue had not been 
conducted in a lawful manner’ The 
basis for this decision was the find- 
ing that the carrier had not trans- 
ported a “substantial” amount of 
interstate traffic relative to the intra. 
state traffic it had transported in the 
involved service. Accordingly. a 
cease-and-desist order was entered 
against the carrier's performance of 
the intrastate operations involved 

The Commission aiso re- 
opened for additional evidence 
severa! other proceedings in which 
carners had been granted intrastate 
reguiar-oute authority under the 
pre-emption provisions of 49 USC 
10922icN2"B)." Based on findings 
that insubstantial interstate service 
was being provided over the involved 
routes. the Commuissior declared 
uniawful the related intrastate 
operations of two specific carriers.’ 
in another proceeding. the Commis. 
sion granted a carrier intrastate 
reguiar-oute authority. subject to a 
specific condition pertaining to the 
new statutory limitation 

Tne Commission granted Grey- 
hound'’s application to purchase the 
interstate and intrastate operating 
rights and principal operating 
assets of Trailways Lines and to 
acquire Trailways 5SO-+ ‘cent stock 
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interest in Continental Pannhandie 
Lines, inc. The Commission held an 
open voting conference and found 
that Trailways was unable to 
resume meaningful operations on 
its own and that the application pro- 
vided the only available means for 
assuring continued operations of 
the Trailways route network "° 

The Commission aiso found 
that the competitrwe posture of the 
bus industry would De enhanced L 
the operation of a unifred. natrona: 
bus system under Greyhound's 
management. to the benefit of the 
traveling public: The Commission 
Geclined to impose any conditions 
on the transactions erther to protect 
other dus lines (including some in- 
dependent affiiiates of the Nationa! 
Trailways Bus Systerm oot involved 
mn the transaction). or to protect the 
interests of former Trailways 
employees. many of whom had 
already been employed by Grey- 
hound during operation of the 
Trailways System under temporary 
avithority. The Commission addi- 
tunally found that the conditions 
proposed by the varrous opposing 
carners—conditions which had 
been designed to maintain the 
s’atuS QuO—not Only were unneces- 
sary but also would threaten Grey- 
hound’s ability to compete. to the 
disadvantage of the traveling public 

The Commission issved a 
declaratory order determining that 
incidentia! charter rights (accruing 
to certain passenger certificates 
under 49 USC. 10932ic)) do not 
authorize operations entirely within 
the territory under the jurisdiction of 
the Washington Metropolitan Area 
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Transit Commission (WMATC)."* 
This determination considered the 
jurisdictional balance between two 
reguiatory agencies under the 
Washington Metropolitan Area 
Transportation Regulation Com- 
pact’> and recognized the Com- 
pact’s purpose tc «ssign reguiation 
over local passenger transportation 
services to WMATC. excepting only 
those regular-route operations that 
extend beyond the territorial Doun- 
daries of WMATC's jurisdiction. 

in fiscal year 1988, two carriers 
tiled petitions under the Commis- 
sion’s procedures for pre-empting 
State rate jurisdiction and authoriz- 
ing intrastate rate increases in 
situations in which a state has 
denied, or failed to consider, a car- 
rier’s request for such increases."* 
in one proceeding, the Commission 
granted a petition for review of a 
decision of the Connecticut Depart- 
ment of Transportation that had par- 
tially denied a car-iers proposed 
fare increases, and rejected argu- 
ments that the carrier had failed to 
invoke the governing statutory 
presumption by presenting evidence 
of “comparabie™ interstate and 
intrastate operations.'’ The Com- 
mission found that the statute did 
not require comparison of rates for 
service between the same two 
points, and that the involved in- 
terstate and intrastate routes were 
of a similar length, and all within the 
sare small geographic region, and 
thus: comparable. In the second pro- 
ceeding, an involved state agency 
was found neither to have issued a 
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timely decision on a Carrier's orig- 
inal application, nor to have filed an 
answer to a petition for review. As 
required by statute, the Commission 
then granted the carrier permission 
to increase its intrastate fares as 
proposed."* 


Service 


in fiscal year 1988, 324 com- 
plaints were received by the Com- 
mission from passengers utilizing 
intercity passenger service. These 
figures represented a 9-percent in- 
crease over the number of similar 
complaints received during fiscal 
year 1987. The majority of the com- 
plaints involved failure to provide 
scheduled service; delays in pro- 
viding service in accordance with 
published operating schedules; 
service provided by unauthorized 
Carriers; and occasional in-transit 
service failures, such as equipment 
breakdowns. In addition, there were 
51 complaints involving passenger 
carriers’ handling of parcels, lug- 
gage, and smal! shipments. 

Fifty-one complaints were 
received involving overcharges in 
connection with rates or charges 
published in tariffs governing car- 
rier assessments for services pro- 
vided. Seventy-eight Complaints in- 
volved dissatisfaction with the car- 
riers’ handling and processing of 
claims. 

The Commission continued its 
program of passenger carrier in- 
spections at tourist attractions and 
recreational centers during the year 
to determine carrier compliance 
with the ICC's insurance and licens- 
ing regulations. This program 
resulted in the inspection of 2,194 
passenger vehicies. Most instances 
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of non-compliance discovered were 
corrected by voluntary disconti- 
nuance of service by carriers until 
operating authority was secured 
and evidence of insurance filed with 
the Commission. In some instances, 


the non-compliance discovered re- 
quired enforcement actions. In this 
regard, 24 consent agreements were 
obtained against bus companies. as 
well as four civil injunctions and one 
civil contempt action. 
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FREIGHT FORWARDERS, WATER CARRIERS, 
AND PROPERTY BROKERS 


Freight Forwarders 

in view of the Commission's 
limited residual regulatory authority 
over non-household goods freight 
forwarders, no significant proceed- 
ings were instituted or decided in 
this area during the past fiscal year. 
The Commission did, however, con- 
tinue to license househoid goods 
freight forwarders 


Water Carriers 

The Commission amendec .ts 
rules to exempt several types of 
water service and to restore a small- 
craft exemption that previously had 
been removed from its rules.’ The 
Commission has discretionary 
authority to regulate certain small- 
craft operations.’ Regulations at 49 
CFR 1072, governing such opera- 
tions, had reflected the perception 
that carriers operating both large 
and small craft could use unreg- 
ulated smali-craft operations un- 
justly to discriminate in favor of 
preferred shippers. The Commission 
found that, given the current in- 
herent competitiveness of the trade, 
and the limited use of smali craft, 
regulation is no longer necessary to 
prevent discrimination.’ Accordingly, 
it deleted the rules that had removed 
the statutory exemption. 

The Interstate Commerce Act 
allows the Commission to exempt 
the transportation of passengers 
between places in the United 
States, through a foreign port, when 
Commission jurisdiction is not 
necessary to carry out the national 
transportation policy.* The Commis- 
sion found that the exemption of 
this type of service would allow 
water carriers greater flexibility in 


‘ex Parte No 467, Exemption of Water Carrier 
Operations, 41.C C 2d 656 (1988) 

249 USC. 10544(a\(2) 

3x Parte No. 467, supra 
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price and service options to cus- 
tomers and, thus, would be consis- 
tent with the transportation policy.° 
The Commission thus added a 
regulation at 49 CFR 1071.3 to ex- 
empt such transportation. 

The statute also directs the 
Commission to exernpt the trans- 
portation of property on a vessel fur- 
nished by a water contract carrier to 
a noncarrier when the noncarrier is 
transporting its own property and 
the Commission finds its jurisdic- 
tion unnecessary to carry out the 
national transportation policy.® The 
Commission conciuded that the 
regulation of vessel leasing pre- 
sents an unwarranted barrier to the 
leasing of vessels and contributes 
to the inefficient use of water carrier 
equipment, and thus found that 
such reguiation was unnecessary 
and contrary to the transportation 
policy.’ Accordingly, the Commis- 
sion amended its regulations at 49 
CFR 1071.1 to exempt ai! contract 
Carrier vessel leasing. 

The Interstate Commerce Act 
further directs the Commission to 
exempt the transportation of property 
by a water carrier if it finds that a 
Carrier is transporting only the prop- 
erty of a person owning substantially 
all of the voting stock of the carrier.® 
The Commission determined that 
ownership of 80 percent of the vot- 
ing stock of a water carrier meets 
the test of substantiality, and it added 
a rule at 49 CFR 1071.4 exempting 
the transportation of owned property.® 

Additionally, the Act requires 
the Commission to exempt from its 
jurisdiction water contract carrier 
transportation of certain classes of 
commodities when it finds that the 
transportation at issue is not actually 


SE x Parte No 467. supra 
Cag USC. 10544e) 

7Ex Parte No 467. supra 
849 USC 10544(t\1) 
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and substantially competitive with 
rail or motor transportation of com- 
modities involved.’ Although it 
soiicited comments in this area, the 
Commission received no requests 
for exemptions other than those in 
its existing reguiation at 49 CFR 
1071.2. and therefore made no 
modification to the rule. 

Under the law, the Commission 
has no jurisdiction over ferry trans- 
portation unless it makes a specific 
finding that regulatory scrutiny is re- 
quired to effect the national trans- 
portation policy.’’ In a significant 
decision, the Commission dismissed 
a water common carrier application 
on the grounds that the proposed 
service was an exempt ferry 
service." In reaching its decision, 
the Commission considered histori- 
cal interpretive principles and 
freguiaiions ceveloped by the US 
Department of Transportation and 
the Federal Maritime Commission 
and determined that the applicant's 
proposed routes were substitutes 
for bridges and thus within the 
scope of the ferry exemption. The 
Commission found that the public 
record, including evidence pre- 
sented by an opposing carrier, did 
not warrant a conclusion that 
regulatory scrutiny was required to 
effectuate the national! transporta- 
tion policy. 

in a related proceeding, the 
Commission dismissed an applica- 
tion because the public record was 
insufficient to enable the Commis- 
sion to determine whether a proposed 
service was exempt from Commis. 
sion jurisdiction, or to make required 
statutory findings for authorizing a 
grant of authority."° 


a9 USC 10544 
"49USC 10544ana) 
‘2viming Starship. inc 
Application. 41 C C 26 634 (1% 4) 
'3No W-1470 Liberty Belle Ltd Common Carrer 
Application (not printed). served September 14 1988 


Common Carrier 


in another decision, the Com- 
mission directed a water carrier 
freight bureau to show cause why 
its antitrust immunity for future 
actions should not be revoked for 
non-use of, and lack of intent to use. 
its rate bureau agreement."* 


Property Brokers 

Property brokerage continued 
to be a significant transportation 
growth area throughout fiscal year 
1988. As a result of relaxed entry 
standards, and licensing procedures 
brought about by the Motor Carrier 
Act, ther: are now more than 9,000 
authorized brokers, of which more 
than 6,000 are active. The industry 
remains highly decentralized and 
competitive. 

The Commission adopted new 
rules that authorize property 
brokers to establish trust funds as 
an aiternative security to surety 
bonds.*> The Commission had found 
that surety bonds and trust furd 
agreements would protect motor 
carriers and the shipping public 
against dishonest and financially 
unstable brokers, with minimal 
government interference in the busi- 
ness dealings between brokers on 
the one hand, and shippers and car- 
riers on the other. In implementing 
the new rules, the Commission con- 
cluded that the continuation of a 
$10,000 bond amount or the initia- 
tion of a $10,000 trust amount would 
not endanger the public interest in 
any way. The Commission deter- 
mined that the trustee to any trust 
fund should be a ‘‘financial institu- 
tion,” and the Commission fashioned 
a broad definition of that term. 
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Security for Protection of Public, 41.C C 26 358 (1988) 
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The Commission also devised a pre- 
scribed trust fund agreement that 
essentially embodied the conditions 
Outlined in its decision. The final 
rules permitting a broker to file 
evidence of financial responsibility 
in the form of a surety bond or trust 
fund in the amount of $10,000 
appear at 49 CFR 1043.4. 

In a related proceeding. the Com- 
mission denied a request by an off- 
shore captive insurance company to 
be recognized as a financial institu- 
tion for purposes of providing broker 
security."° The Commission also 


‘SE. Parte No MC-5 (Sub-N 
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8). Property Broker 


deci..ed to amend regulations provid- 
ing that only financial institutions 
licensed or qualified to do business 
in a state or the District of Columbia 
are eligible to enter into trust fund 
agreements that are acceptable to 
the Commission as the required 
broker security. The Commission 
found that its licensing requirement 
for financial institutions does not 
unreasonably burden such institu- 
trons and, at the same time. pro- 
vides adequate supervision to pro- 
tect the public from insolvencies. 
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INTERMODAL TRANSPORATION 


The Commission continued 
to promote the growth of inter- 
modalism through expedited deci- 
sionmaking during fiscal year 1988. 
According to a statutory exemption 
for consolidations, mergers, and 
acquisitions of control,’ nine inter- 
modal petitions for exemption of 
control proposals were processed. 
None of the intermodal exemptions 
were opposed, although one was 
c'smissed as moot following the 
sale of a line? and one was dis- 
missed as unnecessary.’ 

The Canadian Pacific Limited 
(CPL) and incan Ships Limited 
sought a Commission determina- 
tion of whether CPL's proposed 
acquisition of controlling stock in- 
terest in incan Ships wouid violate 
the Panama Canal Act,‘ which 
prevents a railroad from owning or 
operating a water carrier with which 
it competes. CPL owns Canadian 
Pacific Railroad and the Soo Line 
Railroad Company, while incan 
Ships provides water transporation 
between Thunder Bay, Ontario, 
Canada, and Superior, Wisconsin. 
The Commission found that CPL's 
rail operations and Incan’'s services 
do not compete within the meaning 
of the Panama Canal Act, that the 
transfer of ownership would not 
enhance the market power of the 
rail carriers, and that the trans- 
action would provide public benefits 
and possibly new and better coor- 
dinated services. The transaction 
was allowed to proceed.® 


49USC 1134He) 
2F nance Docket No 31131. et ai. Burlington in 
Gustres. inc —Continuer > :* Contro/ Exemption-BF/ 
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The Commission exempted the 
acquisition of control by the CSX 
Corporation (CSX) of two motor car- 
rier subsidiaries —Sea-Land Freight 
Service, inc., and intermodal Serv- 
ices, inc.—of CSX's own subsidiary, 
the Sea-Land Corporation. The Com- 
mission had previously held that 
CSX could acquire Sea-Land with- 
out violating the Panama Canal Act. 
but had held the acquisition of the 
two motor carrier subsidiaries in 
abeyance until the Commission 
resolved an issue in a related case 
that was critical to this one.® 

As background, Section 11344/c) 
of the Interstate Commerce Act 
restricts the acquistion of motor 
Carriers by railroads. in 1984, the 
Commission adopted new rules to 
liberalize the Commission's 
previous interpretation of that sec- 
tion.’ The U.S. Court of Appeals for 
the District of Columbia Circuit heid 
that those rules exceeded the Com- 
mission's authority and effectively 
invalidated them by reversing and 
remanding the first Commission 
decision that applied them.® Con- 
gress then enacted a statute which, 
in effect, overturned the court's 
decision to the extent it would have 
preciuded transactions agreed to or 
filed with the Commission by a 
specified date. The Commission 
thus applied this new law and 
authorized CSX to acquire the Sea- 
Land motor carriers.’ 

In its 1984 decision approving 
CSX's acquisition of control of 
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American Commercia! Lines, Inc. 
(ACL), the Commis. ion had imposed 
reporting and oversight conditions 
designed to monitor the effects of 
the acquisition on competition."° In 
a third oversight proceeding moni- 
toring the impact of the consolida- 
tion, a Chief Administrative Law 
Judge found no indication that the 
consolidation had resulted in com- 
petitive harm and recommended 
that the consolidated proceeding 
not be reopened.'' The Commission 
adopted that recommendation. "’ 

The Commission additionally 
accepted for conside: ation an ap- 
plication filed by CSX and ACL to 
contro! SCNO Barge Lines, inc.” 
Public comments received by the 
Commission in support of the con- 
solidation were under consideration 
at the end of the fiscal year 

The Norfolk Southern Corpora- 
tion (NS) and Lamberts Point Barge 
Company (LPB) also sought a Com- 
mission determination of whether 
NS's controiling interest in LPB and, 
in turn, LPB’s ownership of a vessel! 
leased under a “demise charter, 
would contravene the Panama 
Cana! Act regardiess of any opera- 
tion by the demise charterer be- 
tween rail-served points. Under a 
demise charter, the owner retains 
full legal title to a vessel but grants 
the charterer the exclusive use. 
possession. and contro! (of the 
vessel), subject to certain cond- 
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tions. That petition was pending at 
the close of the fiscal year."* 

To facilitate intermoda! opera- 
tions, the Commission proposed to 
expand final rules adopted last 
fiscal year that exempt from regula- 
tion under 49 U.S.C. 10505j(a) trailer- 
on-flatcar (TOFC) and container-on- 
flatcar (COFC) services performed 
by motor carriers acting as agents 
for railroads or under joint-rate ar- 
rangements with railroads."> The 
proposed revisions would expand 
the exemption to cover independent 
motor carrier “pickup and delivery 
services arranged independently 
with a shipper or receiver and per- 
formed immediately before or after 
a TOFC/COFC rail movement. As 
fiscal year 1988 came to a close, the 
Commission was considering com- 
ments on the proposal 

In the motor area, the Commis. 
Sion approved the acquisition of 
control of a motor carrier by North 
American Van Lines, inc., a subsid- 
iary of the Norfoik Southern Corpora- 
tion, a noncarrier holding company 
that also controls two rail carriers."* 
In approving this transaction, the 
Commission applied the statutory 
criteria of 49 U.S.C. 11344ic) and (d), 
as interpreted by the Commission in 
a 1984 ruleme «ing proceeding.'’ The 
Commission concluded that the 
applicants had shown that use of 
the acquired motor carrier's service 
would be to the public advantage in 
the holding company's overal! and 
intermodal transporation activities. 
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and not simply in its rail operations.” 
Although the Commission's inter- 
pretation of the statutory criteria 
had been rejected by a reviewing 
court,"* subsequent legislation re- 
quired the Commission to apply the 
same interpretation to the involved 
transaction.” 

In another proceeding, the 
Commission considered a plan by 
Burlington Northern, inc. (BN), a 
noncarrier holding company, to 
divest itself of six motor carriers?’ 
Following court reversal of the Com- 
mission's decision exempting BN's 
acquisition of the motor carriers 
under the exemption authority of 49 
U.S.C. 11343/e), BNMC Acquisition 
Corporation acquired the stock of 
the six carriers. This acquisition 
was found to be exempt from Com- 
mission jurisdiction under the 
“single system doctrine.’*’ Under 
this doctrine, the acquisition of con- 
trol by a noncarrier of a single, in- 
tegrated, carrier system—as the six 
invoived motor carriers were found 
to be—is not subject to Commis. 
sion jurisdiction 

In another significant decision 
promoting intermodal transporta- 
tion, the Commission reversed a 
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prior line of cases by ruling that, in 
rail-motor acquisitions of control in- 
volving grants of new authority in 
licensing proceedings. a separate 
application for continuance in con- 
trol will no longer be required.** The 
Commission reasoned that the form 
and substance of such a transac- 
tion was licensing, and that a cor- 
porate family would only be acquir- 
ING additional operating authority, 
not contro! of a carrier. Relying on 
that decision, the Commission dis- 
missed another petition for exemp- 
tion from the requirement of prior 
approval of continuance in control 
when the ICC concluded that the in- 
volved control relationship had been 
approved in other proceedings. and 
a corporate family was acquiring 
only new operating authority ~ 

The Commission also exempted 
from the requirement of prior ap- 
proval the acquisition of contro! by 
four noncarriers of a water carrier 
anc its motor carrier subsidiaries 
when it found that the transaction 
was of limited scope and that the 
management and contro! of the 
water carrier and its subsidiaries 
would remain unchanged “ 
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ENERGY AND ENVIRONMENT 


The number and types of pro- 
ceedings for which environmental 
documentation was prepared 
resembied those of past years and 
dealt mainly with railroad abandon- 
ment, mergers, acquisitions, and 
rail line construction. 

Section 106 of the National 
Historic Preservation Act (NHPA)’ 
requires Federal agencies to iden- 
tify important cultural resources 
that may be affected by Commis- 
sion action, assess the extent of 
that effect. and develop measures 
to avoid or mitigate any adverse ef- 
fects. Over the past fiscal year, the 
number of Comrnission proceedings 
involving historic-preservation 
issues increased significantly, 
especially proceedings involving 
unique and unusual aspects of the 
historic-preservation process. Ex- 
amples of these more complex 
issues include the Boston and 
Maine Corporation's abandonment 
of its Cana! Branch railroad line in 
Connecticut,? the Burlington 
Northern Railroad's abandonment 
of its rail line from Edgemont to 
Custer, South Dakota.’ and the Con- 
solidated Rai! Corporation's aban- 
donment of a section of line in New 
Brunswick, New Jersey‘ 

Proceedings involving implie- 
mentation of amendments to the 
National Trails System Act also in- 
creased. These amendments® give 
interested parties ine opportunity to 
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use, for public recreation purposes. 
rights-of-way that nave been approved 
for abandonment, while the amend- 
ments preserve the same right-of- 
way for future railroad use. The 
Commission's interpretation or 
these amendments in several rai! 
abandonment proceedings has 
been the vehicie for successfully 
establishing a number of recreation 
trails on former railroad rights-of- 
way. One of the most comprehensive 
trails established in this way and 
one that includes many cultura! and 
historic resources is a 200-mile 


Missouri-Kansas-Texas line in 
Missouri.’ 
One Commission decision 


which significantly influenced its 
policy regarding environmental 
review procedures was a decision 
involving an abandonment by the 
Sierra Railroad Company® in its 
decision, the Commission stated 
that in all future railroad abandon- 
ment exemptions railroads wil! be 
required to file environmental! 
reports Up until the time this deci- 
Sion was issued. environmental! 
reports complying with Commission 
regulations’ were required only in 
regulated abandonment proceedings 

Just as the Commission's en- 
vironmental review process has 
evolved in several important 
aspects during the past year as in- 
dicated by the actions described 
above, the Commission currently is 
in the process of re-examining its 
environmental review procedures 
This re-examination is the result of a 
rulemaking proposed in fiscal year 
1987 dealing with the Commission's 
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policy on class exemptions for rail! 
construction which announced the 
iCC’s plans to undertake a review of 
its environmental review process 
and procedures.’ 
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TARIFFS 


Fiscal year 1988's 1.4 million 
common carrier freight tariff filings 
virtually Guplicated the number of 
tariffs filed with the Commission in 
fiscal year 1987. The Commission's 
reguiar receipt of filings of this 
magnitude indicates a continuation 
of the intense rate competition in 
the transportation industry brought 
about by Geregulatory legislation 
implemented in 1980. 

Motor carrier tariff filings re- 
mained constant for the fiscal year 
at 1.1 million, while railroad tariff fil- 
ings of more than 62,000 reflected 
an increase of 33 percent over the 
47,000 filings recorded in fisca! year 
1987. international ocean/land inter. 
moda! tariff filings decreased by 14 
percent, to nearly 92.000. and water 
carrier filings increased by 33 per. 
cent, to over 30,000. The total 
number of passenger tariff filings by 
all transportation modes increased 
to 3,100 from the previous year's fi!- 
ing of fewer than 2.500 

The 30,000 new rai! contract fil- 
ings recorded in fiscal year 1966 
equaled the number of contract fil- 
ings in 1967. The steady growth of 
contract pricing over the past 
several years indicates that con- 
tract pricing is preferred over tariff 
pricing by a significant segment of 
the shipping public 

The Commission anticipates 
that fina! action will be taken during 
‘aC 5 a rulemaking proceeding 
which seeks to facilitate the filing 
and maintenance of tariffs in elec. 
tronic form.’ Public comments 
received im the course of this pro- 
ceeding show strong interest in the 
use of this new technology 4s a 
means for improved business ~om. 
munication in the highly competitive 
transportation industry improved 
communications wil! further spur 
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competition between and with) car- 
rier Modes. and will provide greater 
benefits to the shipping public and 
the American consumer 


informal Rates Cases 


The Commission's Bureau of 
Traffic used its informa! procedures 
*o settle 5.778 cases concerning 
Gisputes over rate and tariff matters 
during the last fiscal year This simple 
and inexpensive process permitted 
the settiement of most disputes 
without the need for the institution 
of time-consuming and costly forma! 
procedures Several hundred of the 
disputes involved freight bil! claims 
by auditors and collection agencies 
for the alleged improperly underpaid 
freight bills of bankrupt motor car- 
riers and freight forwarders. The 
Bureau was successful in showing 
that many of the claims were not 
properly supported and. conse. 
quently, a number of improper 
claims against shippers and 
receivers of freight were withdrawn 

Every person or group. from 
large corporations to smal! con- 
sumers, has an opportunity to utilize 
the informa! rate settiernent proc 
ess and to recerve the same expert 
assistance that 's provided by staff 
to the Commission in forma! rate 
and tariff matters. A further public 
gain from informa! settiement is the 
dissemination of a knowledge of per. 
tinent law. of tariff practices. and of 
each partys rights to prevent the 
future occurrence of similar disputes 

The Commissions specia! 
Gocket procedure permits rai! and 
water carriers to seek authority to 
refund or waive the collection of ad 
mittedly unreasonable charges A 
total of 485 specia!-docket cases 
were processed authorizing repera- 
tons and warvers amounting to 
$5.234 624 

Through the Commicsion's in 
formal complaint proceedings. rai! or 


water shippers may prevent the ex- 
piration of the statute of imitations 


mecvement involves overcharges or 
‘mat charges are unreasonable. 
refunds of waivers may be made 
without the need for forma! pro- 
cedures. The ICC processed four 
such cases on the informai-compiaint 
Gocket during fiscal year 1988 

Bureau staff also assisted the 
Commission: in connection with an 
advanced notice of proposed 
rulemaking which sought com. 
ments regarding the form of 
publication being used Dy rar! car. 
rvers for their cost ecovery tariffs 
The notice was issued ™ response 
to a number of critical comments 
made to the Commission by ship- 
pers contending that the tariffs are 
too compiex and difficult to apply 
Suspension/Specia! Permission 
Board 

The Suspension/Specia! Per. 
mission Board 's an employee Doarc 
established ty the Commission to 
act initially for the Commission on 
matters involving carners tariffs. 
rules. rates anc charges 

Matters of suspension involve 
new or revised rates. charges. or 
rule provisions that are filed with 
the Commission in tariff form and 
concern the interstate transporta 
tion services provided by the 
nation’s rail, motor, and domestic 
water carrier industries. Upon the 
request of interested or affected 
parties. proposed tariff changes are 
considered for possibile investigation 
and/or suspension by the Suspension 
Special Permission Board. or by the 
entire Comrnission. Decisions of the 
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Board are subject to reconsidera- 
tion by the Commission 

During fiscal year 1988. 170 pro- 
tests were filed against 52 tariff pro- 
posais. Ten proposals were sus- 
pended: 22 were permitted to 
become effective. 12 were permitted 
to become effective Dut were in- 
vestigated. and eight were either 
canceled by the proposing carrier. 
reyected by the Commussion. with- 
Grawn. or filed too late for con. 
sideration. There were five unpro- 
tested tariff proposals considered 
by the Board on its cvn initiative Of 
these proposals. two were sus 
pended. two were permitted to 
become effective. and ome was can- 
celed by the proposing carrier 

in addition. 17 petitions for 
Commission reconsideration of 
Board actions were filed requesting 
the Commission to vacate suspen. 
SIONS and/or to discontinue inves 
tigations of certain proposais Ten 
of these petitions were granted and 
seven were denied 

Among the proposals consid- 
ered were 26 genera! increases > or 
restructurings of. moijor common 
carrier rates anc charges filed by 
regrona! motor carner Dureaus.’ and 
one genera increase i” rates and 
charges app!icable to nousenhoid 
goods shipments which was fied Dy 
the Household Goods Carriers 
Bureau 

The most significant rail pro 
posa! considived Dy (he Doard was a 
System-wide switch charge of $450 
per car proposed by the Southern 
Pacific Transportation Company 
(SPT) to be applicable on line hau! 
traffic switched solely ‘rom or to 


Cente & Southern Motor Frege 7 arnt’ Assoc @ 


wor moorpereted Certre Stetes We 4o 
Sureeu ec 0% 6Eester Cectee’ More Carers 
Assoc error nc Wate hart Co ference Mote 
west Motor freg~ Bureau "Se New England Moto 
Sete Bureau hc Wayere From ] Tart! Bureau i> 
Rocky Mowrter Wotor Te’ Bureau © o~ 
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The Atchison. Topeka and Seta Fe 
Railway Company (ATSF). the Gur!- 
imgton Northern Railroad Company 
(BN). the Unior Pacific Railroad 
Company (UP) and the Missour' 
Pacific Ra road Company (MP). The 
proposa! was protested by sh:ppers 
shipper associations. and com. 
peting railroads The Board decided 
to set the matter for investigation.‘ 
Subject to the “keep account” re- 
Quirements of the Commission's 
regulations.” Acting on a petition 
from SPT to discontinue the in- 
vestigation. the Commission denied 
the petition and broadened the in- 
vestigation to include comparabie 
Gefensive tariff provisions of 
ATSF. BN an UPIMP on switch 
charges to be imposed by these car- 
riers against line-nau! traffic of SPT 
issues in this investigation inciuded 
competitive access.* the reason. 
abdieness of charges. discrimination 
between connecting carriers. and a 
carrier's obligation to provide com- 
petitive rail service through 
reciprocal switching 
Special-permission matters in- 
volve apotications requesting relief 
from the Commission's tariff-filing 
regulations. During fiscal year 1988. 
the Board considered 115 such ap- 
plications. Of those. 106 were 
granted. two were denied. and seven 
were withdrawn or returned before 
being decided. As a result of the 
Commission's modification of pro- 
cedura! rules to encourage pricing 
inmovation and tariff simpiification.’ 
the number of applications con- 
sidered by the Commission in fiscal 


“Docket No 40178 SOSSW Sartching Crerges 
~ Cartoeds of Gran at Aarsas City and Docket No 
40°78 Sud No Recproce Sartching Charges 
Sowrmere Pecitc Compery 

Seo USC 1070P%ent 


See ntremode! Rav Compennon 11C C 26 822 
"SRS: for competrtwe access rules 
Docket No 37321 Aewsiors of Tart! Regute 
Carvers served October! 1984 
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vear 1988 declined from that con- 
sxterec in frsca! year 1987 

The Board's decisions in this 
area continued present. or estab 
lished new. tariff policy and 
benefited the public Dy reducing 
tariff publishing costs and paper- 
work and Dy allowing carriers to 
react Quickly to marketplace oppor- 
tunities. A number of significant 
Gecisions authored carriers to: (1) 
implement formu ae pricing plans 
(2) provide a simp ified tariff format 
based on tariff alpha code identi- 
fications.” (3) update rail mileage 
distances by shortened format.” 
anc. (4) expedite the issuance of 
future short-term tariffs by allowing 
the use of an expanded tariff num- 
bering system."’ 

Of particular significance was 
the Board authorizing BN to file in- 
creased tariff charges on one day's 
notice, instead of the statutorily re- 
Quired 20 days’ notice,”’ to refiect 
charge. that were prepaid by the 
purchase of BN negotiable certif- 
icates of transportation through 
puDdlic tender at market-responsive 
rates.’ This decision enabled BN to 
alcer its transportation pricing pro- 
cedures and was made possible by 
the Staggers Act. 

The Commission's most signif- 
icant action in the tariff area occurred 
as the result of an application filed 
by tariff publishing agents to extend 
to September 30, 1991. the expira- 
tion date of two master tariffs con- 
taining rate increases. The Commis- 
sions regulations require that 
increases shown in master-tariff for- 
mat be incorporated into individual 
tariffs by the end of the second year 


8specia! Tart! Authority No 66-1 
9Specia! Tariff Authority No 88 16 
0S 5ecia! Tarntt Authority No 88-77 
1 "Special Tart? Authority No 88-82 
*2See 49USC 10762icK3) 
"3$necia! Tartt Authority No 88-23 
“see 49 USC 1076210K2) 


afte: initial publication of an in- 


crease. or by the end of the second 
year after an increase becomes ef- 
fective, whichever is later."* The ex- 
piratio: date of the master tariffs 
had previously been extended to 
September 30, 1988. 

After seeking public comment, 
the Commission granted the re- 


“see 49USC 1762GK2 


quested extension, but required par- 
ticipating railroads to submit a tariff 
updating plan to insure that ali rates 
are updated by September 30, 1991. 
and to file quarterly progress 
reports."> This decision will benefit 
the public by shortening the rate- 
determination process and by 
simplifying rail tariffs. 


N 40154 Exters-or 
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ENFORCEMENT 


The Commission continued to 
direct its enforcement efforts to 
coincide with the trend toward 
reliance on marketplace solutions, 
rather than regulatory interventions, 
relative to compliance issues. The 
Commission's enforcement activ- 
ities thus were concentrated in 
those areas in which competition 
had in some way been lessened, or 
where assistance was given to par- 
ties lacking the resources and 
leverage needed to independently 
achieve compliance with the Inter- 
state Commerce Act and the Com- 
mission's regulations. Particular en- 
forcement emphasis was also placeJ 
upon achieving safe and responsi- 
ble motor carrier operations. The 
following discussion of the Com- 
mission’s enforcement program dur- 
ing the past fiscal year groups perti- 
nent cases under the following 
three violation categories: (1) con- 
sumer and small business, (2) fraud- 
ulent activity, and (3) unsafe and 
uninsured operations. The Commis- 
sion sought and obtained a large 
number of consent agreements and 
court-approved injunctions to 
ensure future compliance with pro- 
visions of both the Interstate Com- 
merce Act and the ICC’s regula- 
tions, and a total of $66,801 in 
penalties was collected. 


Consumer and Small Business 
Protection 


Included within this program 
area are cases involving violations 


of household goods carrier reg- 


ulations, owner-operator abuses, 
violations of the Commission's 
duplicate-payment and .oss-and- 
damage regulations, lumping, and 
failures by carriers to return charges 
for service not provided. 

in May 1988, Rosendo Diaz, Jr., 
doing business as Jensen Movers of 
Philadelphia, Pennsylvania, was 
permanently enjoined from requir- 


ing household qoods shippers to 
pay more than 110 percent of the 
non-binding estimates of approx- 
imate costs for collect-on-delivery 
shipments before Jensen would 
release the shipments.' Though the 
Commission's regulations permit 
final charges to exceed non-binding 
estimates, the regulations require 
Carriers, upon shipper request, to 
release shipments upon payment of 
110 percent of an estimate, with car- 
rier demand for payment of the 
balance deferred for 30 days. 

In another case involving the 
transportation of household goods, 
William L. Cunningham of Houston, 
Texas, was found in contempt of 
court for transporting and arranging 
the transportation of household 
goods without Commission authority 
in violation of a 1981 injunction.? 
The court ordered Mr. Cunningham 
to pay $15,000 in restitution to ship- 
pers who used his services, and he 
was also enjoined from using the 
trade names of other carriers. 

Another case concerning the 
transportation of household goods 
involved North Shore Moving & 
Storage, Inc., of Central Islip, New 
York, which settled civi’ forfeiture 
claims and paid $4,000 in fines for 
violations of the Commission's 
househo'd goods loss-and-damage 
regulations. Evidence gathered by 
the Cominission showed that North 
Shore had failed to issue bills of 
lading end orders for service, had 
failed to honor binding estim ites, 
and had not investigated, acknowl- 
edged, nor visposed of loss-and- 
damace claims. 

An injunction was entered 
against Parker Refrigerated Service, 


linterstate Commerce Commission v. Rosendo 
Diaz, Jt., d/bia Jensen Movers & Storage, Civ. No 
87-2870 (E.D. Pa., May 5, 1988) 

interstate Commerce Commission v. Northline 
Moving & Storage, inc., et al., Civ. No. H-80-2656 (S.D 
Tex., September 2, 1988) 


Inc., of Tacoma, Washington, for 
disregarding the Commission's 
regulations covering the loss and 
damage of shippers’ goods trans- 
ported in interstate commerce. The 
Commission's suit was based on 
Federal regulations which require 
that trucking companies must either 
pay, decline to pay, or make a com- 
promise offer to settle shipper loss- 
and-damage claims within 120 days 
after a claim is filed. If a claim can- 
not be settled or concluded within 
120 days, a carrier must notify the 
claimant of the reason for delay. 
Under the terms of the injunction in 
this case, Parker is compelled to 
abide by the Commission's regula- 
tions in the future. 

A permanent injunction was 
entered enjoining Motor Cargo, of 
Salt Lake City, Utah, from violating 
Commission regulations governing 
the processing and refunding of 
duplicate payments and overpay- 
ments.‘ The Commission's duplicate- 
payments regulations require that 
carriers establish procedures for the 
return of freight charges paid in 
error and act within maximum time 
limits in the identification, 
acknowledgement, and disposal of 
customer claims for the return of 
overpayments. Under the terms of 
the injunction, Motor Cargo must 
establish procedures to identify and 
properly apply all unidentified 
payments received from its cus- 
tomers. In addition, Motor Cargo 
was required to begin refunding 
identifiable overpayments within 60 
days and similarly to dispose of all 
claims presented by shippers. 

In another case involving 
duplicate payments, Central 


Sinterstate Commerce Commission v. Parker 
Refrigerate * Service, inc., Civ. No. C87-B06TB (W.D 
Wash.,M hr 16, 1988). 

4inte: state Commerce Commission v. Motor 
Cargo. Civ. we. 86-C-0639W (D. Utah, January 6, 1960) 


= & 
Transport, Inc., of Sterling Heights, 
Michigan, and six related com- 
panies were enjoined from violating 
the Commission's duplicate pay- 
ments regulations.® Central and the 
related companies were ordered to 
pay approximately $1,673,949 in 
restitution. 

in a similar case, Steve D. 
Thompson was found in contempt 
of court for violating a 1986 injunc- 
tion requiring him to abide by the 
Commission's dupiicate-; ayment 
regulations. The court ordered 
Thompson to pay a $5,000 penalty 
and to settle all open overcharge 
claims within six months. 

An injunction was entered 
against Malamute National Lines, 
Inc., of New York, N.Y., in April 1988 
requiring Malamute, a motor com- 
mon carrier of passengers, to refund 
all monies due on interstate move- 
ments where Malamute had failed 
to return transportation charges col- 
lected when service was not pro- 
vided.’ Malamute was also per- 
manently enjoined from engaging in 
the practice of Booking and collect- 
ing transportation charges for the 
interstate movements «f passen- 
gers, failing to provide the equip- 
ment and service paid for by passen- 
gers, and then refusing to refund 
monies collected. 

In a case involving owner- 
operator abuses, Universal Truck- 
ing, Inc., of Kokomo, Indiana, was 
permanently enjoined from failing to 
pay its equipment lessors for their 
transportation services within 15 
days of their submission of docu- 
ments necessary to secure payment 


Sinterstate Commerce Commission v. Central 
Transport, inc., et al., Civ. No. 86 CV-74266(E.D. Mich.. 
April 21, 1988) 

Sinterstate Commerce Commission v. Steve D 
Thompson Trucking, inc., CV-86-2028 (W.D. La., June 
‘6, 1968) 

7interstate Commerce Commission v. Malamute 
Nationa! Lines, inc., Civ. No. 88-CIV 1389 (S.D. N_Y 
April 28. 1988) 
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enjoined from withholding payment 
based iwpon anticipated loss-and- 
damage claims and from using 
equipment leases which did not 
meet requirements of the Commis- 
sion’s leasing regulations. 

Alex Jakobivitch, doing business 
as Economy Produce & Vegetable of 
Cleveland, Ohio, settled civil 
forfeiture claims and paid a penalty 
of $1,000 for violating the lumping 
statute (49 U.S.C. §1110(a)) by requir- 
ing owner-operators to use lumpers 
in the unloading of produce and for 
not compensating the operators for 
the cost of these services. In addi- 
tion, Economy agreed either to per- 
mit drivers personally to unload 
their trucks without cost or penalty 
or to provide any required unloading 
assistance at no cost to drivers. 
Economy also agreed to post a 
notice on its premises advising 
drivers of their right to unload their 
own trucks without cost or penalty. 


Fraudulent Activity 


Included within this category of 
fraudulent practices are cases in- 
volving bankruptcy fraud, kick- 
backs, and unethical practice 
before the Commission. 

The Commission continued to 
uncover instances where attorneys 
and practitioners had engaged in 
unethical and fraudulent practices 
before the Commission. A jury 
found Donald ©. Garrison guilty on 
15 counts of an indictment charging 
him with knowing., an. willfully 
making and using fe'se certificates 
of shipper witne-* suppo‘t in ap- 
plications for motor carrier authority 
‘iled with the Commission.’ On 


8interstate Commerce Commisson v Universal! 
Trucking, inc., Civ. No. 1P 87-238C (S.D. Ind., February 
23, 1988) 

SuUnited States v. Donaid E Garrison, Cr. No 
87-93089-01/OV (ND. Fia., February 18, 1988) 


from shippers.® Universal was also 


a sentence was suspended, Garrison 
was placed on probation for three 
years, and was fined $750. 

On November 9, 1987, Howard 
B. Shore of Hopkinton, Massachu- 
setts, was sentenced to one year’s 
probation and fined $12,000 based 
on a guilty plea to a charge of sub- 
mitting false income tax returns.'° 
Shore had been indicted earlier for 
failing to report kickbacks he had 
received in his capacity as a traffic 
manager and purchasing agent. The 
kickbacks had been made to influ- 
ence him to tender interstate freight 
to a specific trucking company. 

The Commission also partic- 
ipated in an investigation with other 
Federal agencies which resulted in 
the indictment and conviction of 
Frank Sarate, Jr., of Paso Robles, 
California. On January 5, 1988, 
Sarate was sentenced to serve two 
years in a Federal prison for 
violating the U.S. Bankruptcy 
Code.'' Prior to his conviction, 
Sarate had been associated with 
OTR Freight Systems, Inc. and had 
been engaged in the provision of 
freight broker services to and from 
the Los Angeles area. A Commission 
investigation found that the underly- 
ing rail and motor carriers that pro- 
vided the transpor* tion for this 
brokerage operation jad lost sev- 
eral million dollars because applic- 
able freight charges were never paid. 


Unsafe or Uninsured Operations 


A’’ motor carriers seeking 
operating authority from the Com- 
mission must establish that they 
are fit to conauct the operations 
they propose and are willing tc con- 
form to statutory and administrative 


\OUnited States v. Howard B Shore. Cr. No 
87018 (D. R.1., November 9, 1987). 

‘united States v. Frank Sarate, Jr, Cr. No 
87-892-DT (C.D. Cai., January 4, 1988) 
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requirements, including Federal 
motor carrier safety regulations. 
Safety fitness is a primary concern 
of the Commission, and whenever a 
motor carrier files an application for 
either temporary or permanent oper- 
ating authority, its safety rating is 
verified with the U.S. Department of 
Transportation (DOT) by the Com- 
mission's field staff. In those situa- 
tions where an applicant has a less 
than satisfactory safety rating, that 
information is made part of the ap- 
plicant’s record for consideration by 
the Commission. 

The Commission's insurance 
compliance program emphasizes 
the use of consent agreements to 
cure insurance deficiencies. The 
Commission's regulations specify 
minimum insurance levels for 
various types of carriers and, when 
coverage expires or is canceled, the 
ICC's field staff conducts an inves- 
tigation. The Commission then 
seeks voluntary compliance through 
consent agreements by which in- 
volved carriers agree not to operate 
further until they have obtained 
appropriate insurance coverage. 
During fiscal year 1988, the Com- 
mission obtained 1,674 consent 
agreements in insurance cases. 
Where appropriate, the Commission 
takes stronger enforcement action 
for the lack of insurance where car- 
riers fail or refuse to obtain pre- 
scribed insurance. During the past 
fiscal year, 72 injunctions were ob- 
tained against such carriers lacking 
adequate insurance. 

The Commission additionally 
conducts follow-up investigations 
tc ensure that such carriers are 
complying with consent agreements 
and injunctions and that they are 
conducting interstate operations 
with appropriate insurance 
coverage. Carriers which continue 
to operate without adequate in- 
Surance are subject to appropriate 


actions. 

in June 1988, Eastern Tank 
Lines, Inc., and John E. Luscaleet of 
Dayton, Ohio, were held in civil con- 
tempt for violating a permanent in- 
junction which had enjoined 
Eastern from operating in interstate 
commerce without having required 
insurance coverage in effect and on 
file with the Commission.'* The con- 
tempt order provided for fines of 
$500 and up to 30 days’ incarcera- 
tion for Luscaleet for any further 
uninsured transportation. 

In a similar case, Pat Wiggin, 
both as an individual and doing 
business as P.M. Trucking of 
Champlain, Minnesota, was held in 
contempt of court and served two 
days in a Federal detention facility 
for violating a permanent injunction. 
That injunction had prohibited him 
from transporting household goods 
in interstate commerce without 
adequate public liability insurance 
in effect and on file with the 
Commission."* 

In yet another contempt pro- 
ceeding, a judgment of civil con- 
tempt was entered against Fay L. 
Sims, doing business as Scenicland 
Buses of Chattanooga, Tennessee, 
for performing six motor bus trans- 
portation operations in interstate 
commerce in violation of a perma- 
nent injunction issued May 23, 1986, 
which had prohibited uninsured inter- 
state operations by Scenicland. A 
civil penalty of $1,500 was assessed. 

In another contempt proceed- 
ing, Roberto Flores and Luz C. Flores 


l2 interstate Commerce Commission v. Eastern 
Tank Lines, inc., Civ. No. C-3-87-145 (S.D. Ohio, June 9, 
1988). 
\3interstate Commerce Commission v. Pat 
Wiggin, an individual, and d/b/a P.M Trucking, Civ. No 
4-85-1659 (D. Minn., November 10, 1987) 

\4interstate Commerce Commission v. Fay L 
Sims, d/b/a Sceniciand Motors, inc. and Sceniciand 
Buses, Civ. No. 186-216 (E.D. Tenn., February 17, 
1988). 


of Chicago, Illinois, were found in 
contempt of court for transporting 
passengers without Commission 
operating authority or required 
levels of insurance in violation of a 
1982 injunction."> Mr. Flores was 
ordered to pay a $2,000 fine and was 
ordered to jail until it was paid. Mr. 
Flores also was ordered to sell the 
vehicle in which the transportation 
at issue had been provided. 


Safety Fitness Procedures 


Each Commission field office 
checks the safety ratings of all car- 
riers within its jurisdiction which are 
submitting applications for operat- 
ing authority or which are attempt- 
ing to transfer authorities, and 
Department of Transportation (DOT) 
audit reports are ordered for all 
applicants possessing less than 
satisfactory DOT safety ratings. A 
summary of the authority sought as 
well as a description of violations 
discovered in the DOT audit report 
are then submitted to the Commis- 
sion’s Office of Proceedings in 
Washington, D.C., within the ap- 


'Sinterstate Commerce Commission v. Roberto 
Flores and Luz C. Flores, individually and d/b/a 
Microbuses Modernas de Laredo, Civ. No. 82-C-5847 
(N.D. HL, January 5, 1988) 


This step is taken to advise the 
Commission that the safety fitness 
of an applicant may be at issue. In 
the case of a transfer proceeding, 
where a transferor’s DOT rating is 
less than satisfactory, the Commis- 
sion’s Office of Compliance and 
Consumer Assistance (OCCA) only 
notifies the Office of Proceedings if 
there is a discernable nexus be- 
tween the operations of the trans- 
feror and the transferee. The OCCA 
takes no further action unless 
ordered to do so by the Commission. 
if the Commission directs the 
OCCA to participate in an applica- 
tion proceeding, that Office con- 
ducts a limited inquiry to obtain 
safety-related information concern- 
ing an applicant which has been 
compiled by other organizations, 
such as state departments of trans- 
portation, state divisions of motor 
vehicles, and insurance companies. 
In a typical proceeding, the Com- 
mission provides an applicant the 
opportunity to submit information 
supporting its current safety com- 
pliance. Where justified, the OCCA 
presents the evidence it has obtained 
in the form of a rebuttal statement 
challenging an applicant's claim of 
improved safety compliance. 
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FINANCIAL OVERSIGHT 


The Commission’s financial 
oversight activities include account- 
ing and reporting, financial anal- 
ysis, cost analysis, cost develop- 
ment, and auditing. These functions 
involve the preparation, amendment, 
and interpretation of prescribed ac- 
counting and financial reporting 
rules; the examination and analysis 
of accounts and financial state- 
ments; the analysis of cost and 
financial evidence submitted by par- 
ties to proceedings before the Com- 
mission; and the compilation and 
publication of transportation 
statistics and cost studies. 


Accounting and Reporting 
Rulemaking 

The Commission’s prescribed 
accounting and reporting systems 
are continually reviewed to provide 
current useful information. This 
review program includes updating 
to correspond with generally ac- 
cepted accounting principles 
(GAAP), and to reduce reporting 
burdens while retaining those re- 
quirements which provide data 
needed by the Commission. 

The Commission continued its 
efforts to reduce the accounting 
and reporting requirements for prop- 
erty and passenger motor carriers. 
The classification limits for deter- 
mining the reporting classes for ac- 
counting and reporiing for motor 
carriers of passengers were revised. 
Class | bus carriers now include 
those whose annual operating :eve- 
nues are $5 million or more, /*istead 
of the former $3-million leve:, and 
that limit will be indexed each year 
to offset inflationary effects. This 
change will eliminate the reporting 
burden of approximately 11 passen- 
ger carriers." 


‘Docket No 39953 (Sub-No. 1), Revision to the A. - 
counting and Reporting Requirements for Motor Car- 
riers of Passengers, served February |1, 1988 


For property carriers, sub- 
stantial reporting reductions were 
decided last fiscal year,? but peti- 
tioners such as the American Truck- 
ing Associations and others re- 
quested, and were granted, a stay of 
a Commission decision to reduce 
the reporting burden.’ These peti- 
tioners had wanted increased report- 
ing data items, the retention of the 
uniform accounting system, and ac- 
counting and reporting prescription 
for Class !I motor carriers. After in- 
tensive consideration, the Commis- 
sion decided to reduce the Annual 
Report Form M to 10 pages and the 
Quarterly Report Form QFR to three 
pages, continue to prescribe the 
present accounting system, and 
subject Class || motor carriers to 
reporting requirements.‘ 

The Commission also proposed 
that each Class | railroad be re- 
quired to have an independent 
public accountant review its 
depreciation study;* currently, each 
Class | railroad is required to submit 
a depreciation study for equipment 
every three years and a depreciation 
study for roadbed property every six 
years. Under this proposal, an in- 
dependent public accountant would 
prepare and submit to the Commis- 
sion on a railroad’s behalf a report 
which would address whether the 
railroad’s study was undertaken in 
conformance with Commission reg- 
ulations and instructions. This pro- 
posal is currently pending before 
the Commission. 


2Docket No. 38904, Elimination of Accounting 
and Reporting Requirements for Motor Carriers of 
Passengers, ICC 2d . served March 31 
1987 

3Docket No. 38904. Elimination of Accounting 
and Reporting Requirements for Motor Carriers of 
Property. (not printed). served May 4, 1987 

0 cket No. 38904, Elimination of Accounting 
and Reporting Requirements for Motor Carriers of 
Property, ICC 2d . served October 12, 
1988 

SEx Parte No 468. Review of Railroad Deprecia- 
tion Studies by independent Public Accountants, (not 
printed), served April 29, 1988 
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The Commission additionally 
proposed an accounting modifica- 
tion for railroads which would 
reduce the burden associated with 
accounting for minor items of prop- 
erty. Currently, small items costing 
$2,000 and less may be expensed 
rather than capitalized. The new rule 
proposes that expensing may be 
elected for property items costing 
up to $3,200. Capitalization of small 
property items is burdensome 
because these items have to be 
booked, tracked, and written off 
over a period of time. A final rule on 
this matter will be issued in the near 
future. 

The Commission also adopted 
the Rail Accounting Principles 
Board’s (RAPB) Data Integrity Prin- 
ciple, which will serve to increase 
the reliability and verification of 
audited data.’ An attestation stand- 
ard was added, as well, to assure 
certification of reported data. 

Also concerning railroads, the 
Commission proposed to improve 
its revenue adequacy standard by 
calculating return on investment 
(RO!) on a combined/consolidated 
system basis, adding working 
capital interest income to the RO! 
calculation, and excluding income 
taxes associated with nonoperating 
income from the ROI computation. 
These changes would be accom- 
plished by adding a new schedule to 
railroad Annual Report Form R-1. 


Cost and Financial Analysis 
The Commission ana!lyzed cost 


SDocket No. 40047, Flevision to Minimum Rule for 
= ‘Property Units, (not printed), served July 19. 
‘ 

7Docket No. 40165, Adoption of the Rail Account. 
ing Principles Board's Recommendation on its Data 
Integrity Principle in Reports Prepared Using Agreed- 
Upon Procedures, (not printed), served August 12. 
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8Ex Parte No. 393 (Sub-No. 2), Supplementa/ 
Reporting of Consolidated information for fevenue 
Adequacy Purposes, (not printed). served February 11. 
1988 


and financial evidence submitted by 
the railroads and other entities in 
connection with rates charged for 
the transportation of coal and other 
bulk commodities. Two such pro- 
ceedings involved application of the 
Commission's Coal Rate Guidelines.° 
In one case, the Commission deter- 
mined that a coal shipper had been 
charged transportation rates which 
did not exceed a maximum reason- 
able level."° In the other case, no 
market dominance was found by the 
Commission." 

In a related rate area, the Com- 
mission requested comments in 
several proceedings involving ap- 
plication of its Non-Coal Rate 
Guidelines in determining maximum 
rate reasonableness.'? Revenue-to- 
variable cost ratios were employed 
by the Commission in its evaluation 
of four such proceedings in which 
decisions where rendered.'* 

The Commission analyzed cost 
and financial evidence submitted in 
connection with railroad applica- 
tions to abandon selected line 
segments. These analyses took into 
account the avoidable loss or gain 


%€x Parte No. 347 (Sub-No 1), Coa! Rate 
Guidelines —Nationwide, 11.C.C. 2d 520 (1985) 

‘pocket No. 37931, Metropolitan Edison Com- 
voy v. Conrail et ai, (not printed), served July 27, 
1 

"IDocket No. 38301 (Sub-No. 1), Westmoreland 
Coa! Sales Company v. Denver & Rio Grande Western 
Railroad Company. ef a/, (not printed), served 
September 2”, 1968 

'2Ex Parte No. 347 (Sub-No. 2), Rate Guide- 
lines—Non-Coal Proceedings (not printed). served 
May 21, 1986, and April 8. 1987 

'\3pocket No. 382395, Amstar Corporation v. The 
Alabama Great Southern Railroad et a/ (not printed). 
served December 2, 1987; Docket No. 37478, Amstar 
Corporation v. The Atchison Topeka and Santa Fe 
Railway Company, et a/ inot printed), served 
December 8, 1987; Docket No. 40073, South-West 
Railroad Car Parts Company v. Missouri Pacific 
Railroad Company (not printed), served March 16. 
1988; and Docket Nos. 37809. 37809 (Sub-No. 1), and 
37815S, McCarty Farms, ef a/v. Burlington Northern 
Inc, MeCarty Farms, inc. v. Burlington Northern 
Railroad Company. and Montana Dept of Agriculture. 
et. a/v. Burlington Northern ‘nc, 41.C.C. 24 262 (1988). 
served February 12, 1988 


which would result from each aban- 
donment through the determination 
of applicable revenues and avoid- 
able costs." 

Last fiscal year, the Commis- 
sion additionally determined that 
the railroad industry's 1987 cost of 
capital rate was 11.6 percent."® This 
was the first cost of capital deter- 
mination to use the Commission's 
expedited procedures to ensure that 
a cost of capital decision is served 
by June 30 of the year following that 
for which a determination is being 
made."® 

Concerning railroad revenue 
adequacy, the Commission also 
determined that none of the nation’s 
Class | railroads were revenue ade- 
quate during 1987, since their in- 
dividual rates of return on net in- 
vestment in transportation property 
were less than the cost of capital 
determined for the industry for that 
year."’ 

The Commission was active, 
too, in the institution of rulemakings 
to modify its regulations for aban- 
donments and light-density sur- 
charges.'® These modifications 
reflect findings by the RAPB, and 
public comments on these proposed 
modifications are currently being 
reviewed. 

The Commission analyzed 
financial data included in the many 


‘4, Parte No. 274, Revisions of Abandonment 
Regulations, 49 C.F.R. 1152, effective January 3, 1984 

15x Parte No. 473, Railroad Cost of Capitai— 
= LC. 24 , Served June 6, 1988 
16Ey Parte No. 466 (Sub-No. 1), Railroad Cost of 
Capitai— Proposed Expedited Procedures. ICC 
2d , served July 1, 1987 

Vex Parte No. 476. Railroad Revenue 
Adequecy—1987 Determination. icc. 20 

served July 22, 1988 

Tex Parte No. 274 (Sub-No. 11A), Abandonment 
Regulations—Costing (implementation of the Rai! 
road Accounting Principles Board Findings) (not 
printed), served May 13, 1988: and Ex Parte No. 402. 
Reasonably Expected Costs (Implementation of the 
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Railroad Accounting Principles Board Findings) (not 
printed), served May 13, 1988 


applications filed by motor carriers 
of property requesting approval for 
self-insurance for bodily injury and 
property damage claims and/or 
cargo claims. In performing these 
analyses, the Commission evaluated 
(1) whether each applicant had the 
financial resources to fund its pro- 
posed self-insurance program; (2) 
whether additional data were needed 
properly to analyze specific pro- 
posals; (3) whether approval of a 
self-insurance plan was warranted 
(including considerations of condi- 
tions or restrictions to ensure the 
availability of sufficient resources 
to pay claims for statutory minimum- 
coverage levels); and, (4) whether 
grounds existed for the denial of an 
application. 

The Commission evaluated the 
financial condition of large 
transportation companies to deter- 
mine whether they were financially 
able to provide adequate service to 
shippers. Reports were again pub- 
licly released each quarter which 
showed the latest quarter's and 
twelve months’ earnings, traffic 
volume, and the rate of return data 
for Class | railroads, 100 of the na- 
tion's largest trucking companies, 
15 of the largest household goods 
carriers, and 10 of the largest bus 
companies. 


Cos) Development 


The Railroad Accounting Prin- 
ciples Board completed its review of 
the Uniform Railroad Costing 
System (URCS)"® and issued a fina! 
report on September 1, 1987. The 
RAPB recommended that within 18 
months the variability factors 
underlying the URCS should be sub- 
jected to an independent review and 


"9, Parte No. 431, Adoption of Uniform Rail 
Costing System for Determining Variable Costs for 
Jurisdictional Threshold and Surcharge Purposes (not 
printed), served November 13. 1984 


p tion of the 
URCS should be delayed until this 
independent review has been com- 
pleted. The recommended review 
was completed in June 1988, and a 
final report was released to the 
public for informal comment.*° The 
comment period concerning the 
report ended on August 31, 1988, 
and variability factors are now being 
finalized. Revised variability factors 
soon will be released for formal 
comment, and a proposal will be ad- 
vanced for the adoption of the URCS 
for all regulatory general-purpose 
costing. It is expected that this 
rulemaking will be completed within 
the 18-month period recommended 
by the RAPB. 

The Commission issued four 
quarterly Rail Cost Adjustment Fac- 
tor (RCAF) decisions as a part of its 
new general-increase procedures. 
Additionally, a bank of credits 
established to hold down rates 
expired, and maximum RCAF rate 
levels began to rise and fall with the 
level of the quarterly RCAF. The first 
downward revision took effect on 
July 1, 1988. 

The Staggers Act requires the 
Commission to calculate an annual 
Cost Recovery Percentage (CRP) 
which serves as the threshold for 
the regulation of market-dominant 
rail traffic if the calculated CRP falis 
between 170 and 180 percent. The 
Commission issued a decision re- 
taining the calculation currently in 
use for 1987,’ and comments 
received in that proceeding sup- 


20Research Report on URCS Regression Equa 
tions, M. Daniel Westbrook, Ph.D. July 1988 

2'ex Parte No. 399, Cost Recovery Per entage 
(not printed). served December 24. 1987 


stn= =F 
ported continued use of that cal- 
culation. The threshold currently 


remains unchanged at 180 percent. 


Auditing 

Each Class | railroad is re- 
quired to submit a report from an in- 
dependent accountant stating that 
specified data in the railroad's “R-1" 
Annual Report of finances and oper- 
ations have been examined, using 
agreed-upon procedures, and have 
been found in compliance with the 
Uniform System of Accounts for 
Railroad Companies.” The account- 
ant's report on the R-1 is also re- 
quired to present any material ex- 
ceptions which may have come to 
the accountant’s attention during 
the examination. The Commission 
reviewed the working papers of in- 
dependent accountants for each 
Class | railroad to determine com- 
pliance, and also reviewed the work- 
ing papers of independent account- 
ants engaged to review the pro- 
cedures used by Class | railroads 
and the Association of American 
Railroads (AAR) in developing the 
AAR Index used to calculate the 
RCAF. The purpose of this review 
was to ensure the accuracy and 
reliability of the procedures and the 
source data used in the develop- 
ment of the index. 

The Commissior also investi- 
gated transactions between and 
among railroads and their affiliated 
coinpanies to determine the impact 
of such transactions on the 
railroads’ financial condition. 


226 x Parte No 460. Certification of Rarlroad 
Annual Report R-1 By independent Accountants, | 
1.C.C.24 902 (1985) 
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COURT ACTIONS 


During the past fiscal year, the 

Commission's litigation continued 
to focus on the implementation of 
the Staggers Rail Act of 1980 and 
the Motor Carrier Act of 1980. There 
was no significant litigation, 
however, involving the Bus Regula- 
tory teform Act of 1982. These 
amendments to the Interstate Com- 
merce Act, along with subsequent 
Commission adjudications and rule- 
makings, gave rise to court deci- 
sions that have significantly 
affected the nation's surface trans- 
portation industry and the public it 
serves. 
During fiscal year 1988, the 
Commission's Office of the General 
Counsel represented the agency in 
400 cases in the Federal courts. Of 
these, 291 were pending at the 
beginning of the fiscal! year, and 109 
additional cases were instituted 
during the year. As of September 30, 
1988, the courts had concluded 85 
cases, leaving 315 cases pending in 
various stages of litigation. Of the 
cases concluded, four were done so 
by the Supreme Court 71 by the 
Fec‘eral Courts of Appeals, and 10 
by the Federal District Courts. ihe 
more significant decisions are 
discussed below.’ 

In the rail area, labor, environ- 
mental, and accounting issues 
dominated judicial review of Com- 
mission decisions. The Commis- 
sion’s role in exempting from 
regulatory approval transactions in- 
volving the sale of existing rail lines 
to new entrants,” despite affirmance 


"Some of the litigation involved non 
transportation matters. such as Equa! Employmen’ 
Opportunity Act complaints. government contrac’ 
matters, Freedom of information Act appeals, and 
Equa! Access to Justice Act claims Because these 
cases have no direct impact on fhe development of 
transportation regulatory law and were not of any 
broad significance otherwise. they are not discussed 


e 
2€x Parte No. 392 (Sub-No. 1), Class Exemption 
for the Acquisition and Operation of Rai! Lines Under 
49U SC. 10901, 11C C26 810 (1985). 49U SC. 10901 


by the D.C. Circuit? has continued 
to engender much litigation. Several 
rail labor unions have continued 
their attempt to biock sales transac- 
tions approved by the Commission.‘ 
Rail labor has sought to have the 
courts hold that the consummation 
of these sales transactions, without 
prior negotiations with employees, 
violates either the Railway Labor 
Act (RLA),® or state fraudulent con- 
veyance statutes.® 

The Commission's position is 
that the Interstate Commerce Act 
vests the Commission with exclu- 
sive and plenary authority’ over the 
sale of rail properties and, thus, 
Commission authorization of such 
transactions supersedes all other 
law, including the RLA and the 
Norris-Laguardia Act, (NLGA),® 
when those laws act as obstacles to 
the consummation of a Commis- 
sion-approved transaction.® 

The courts have, with two ex- 
ceptions,’° upheld the Commis- 
sion's interpretation of its authority 
and the Interstate Commerce Act's 
supersession of the RLA. However, 
the 8th Circuit Court of Appeais"' 
has joined the Third Circuit’? in 
declaring that, absent an express 
statutory exemption provision,'’ the 


Swinois Commerce Commission v (CC. 817 F 24 
145 (OC. Cir. 1987) 

4 Burington Northern RR v United Transportation 
Union, 648 F 24 856 8th Cir. 1987), ALEA v. Pittsburgh & 
Lake Erie AR, 645 F 2d 420 (3rd Cw. 1988) (PALE 
RLEA v Pittsburgh & Lake Ere RA, 831 F 24d 1231 (G0 
Cu 1987) (P&LE 4. RLEA v Chicago & North Western 
Transportation Co. 655 F 24 1277 (7th Cir. 1988) 

545 USC. 145 ef seq See PALE I, supra 

®See. e.g. Deford vy Soo Line AR Co. 87-5376 MN 
(8th Cir. 1988) 

’Cricago & North Western Transportation Co v 
Kalo Brick & Tite, 450 US 311 (1981) 

829 USC. 101 ef seq 

Suis sour Pacific R Co v United Transportation 
Union, 762 F 26 107 (8th Cir. 1986). cert. denied, 1075S 
Ct. 3208 (1987) 

See PALE WW supra, and RLEA wv City of 
Galveston, 849 F 2d 145 (Sth Cir. 1988) 

"' Burtington Northern v United Transportation 
Union, 648 F 2d 856 (8th Cir 1988 

12PALE W, supra 

N3guch as that present in 49USC. 11341a) 


NLGA prevents entry fa an injunc- 
tion against strikes which negate an 
authorized transaction or under- 
mine Commission resolution of 
labor disputes arising out of an 
authorized transaction. The issue of 
the Interstate Commerce Act's 
supersession of the RLA and NLGA 
is likely to engage the attention of 
the Supreme Court in fiscal year 
1989. Several petitions for writs of 
certiorari have been filed with the 
Court by the Commission, among 
others, seeking review of this 
issue."* 

Also in the rail area, the U.S. 
Court of Appeals for the District of 
Columbia Circuit affirmed a com- 
mission decision"® exempting aban- 
donment of those out-of-service rail 
lines over which no traffic has 
traveled for at least two years, or 
over which only overhead traffic has 
moved."© The exemption also ex- 
tended to discontinuances of rail 
service and rail trackage rights. 

in another case involving the 
class exemption for abandonment 
of out-of-service lines, the Second 
Circuit affirmed the Commission 
positions that the National En- 
vironmental Policy Act (NEPA)"’ and 
the National Historic Preservation 
Act (NHPA)"® do not require the 
Commission's environmental review 
to be completed prior to publication 
of a notice of exemption, that the 
National Trails System Act’® is 
voluntary, and that a 180-day delay 
in imposing a public-use condition 


See e.g. (OC v ALEA and Pittiburgh & Lake 
Ene RR Co, No 88217 (August 5. 1968). ALEA v 
Chicago & North Western Transporta\ion Co. No 
78-2049 (June 14. 1988). /CC v UTU and /iurtington and 
Northern RA. Co.. No. 88-711 (October 77. 1988) 

"SEx Parte No. 274 (Sub-No 6), et al, Exemption 
of Out-of-Service Rail Limes, 21.C.C.2d 146 (1986) 

Binors Commerce Commission v ICC 848 F 20 
1246 (0C Cw 1988) 

742 USC. §4332 (1982) 

1816 U.S.C 64701 (1982) 

916 USC. 6124710) 


is the limit of the Seounteclon' 
powers under the Interstate Com- 
merce Act's public-use provision, 49 
U.S.C. 10906.2° 

in several decisions, the courts 
examined and largely affirmed the 
validity of the Commission's Trails 
Act Rules.*' These rules, which set 
forth procedures for prospective 
trail users and railroads voluntarily 
to enter into interim trails-use 
agreements, refiect the Commis- 
sion's position that interim trail use 
should not be mandatory. The Sex- 
ond Circuit,”* in affirming a Com- 
mission decision applying the Trails 
Act Rules,” rejected a challenge to 
the constitutionality of the Trails Act. 

The D.C. Circuit reviewed the 
Commission's Trails Act Rules last 
fiscal year and found “entirely 
reasonable’’ the Commission's 
decision that the Trails Act 
authorizes only voluntary transfers 
of rights-of-way. in so doing, it 
joined the Ninth and Second Circuit 
Courts of Appeals in affirming the 
Commission's view that the Trails 
Act is not coercive.” It disagreed, 
however, with the Commission's 
conclusion that the application of 
its rules could never constitute a 
taking of the reversionary interests 
of property owners.” The court 
remanded the case ‘so that the 


20conmecticut Trust for Historic Preservation v 
ICC. 841 F 26 479 (26 Cir 1988) 

21ex Parte No. 274 (Sub-No. 13), Rai! Abandon 
ments—-Use of Rights of Way as Travis. 2 > CC 20 591 
(1986) 

22 preseault v (CC. 53 F 20 145 (20 Cir. 1988) 

23pocket No. AB-265 (GubNo. 1X), State of 
Vermont Railway. inc — Discontinuance ct Serwoe Ex 
emption in Chittenden County, Vt; Finaxce Docket 
No. 30702. Trustee of the Diocese of Vermot. ef a! ¥ 
State of Vermont and Vermont Railway, inc. 3: C.C.2d 
903 (1987) 

24national Wildlife Federation v ICC, 850 F 24 
694 (0.C Cir 1988) 

25See Washington State Department of Game v 
ICC. supra, 629 F.2d B77 (th Cir, 1987). Connecticut 
Trust for Historic Preservation v. (CC. supra, 641 F 2d 
479 (26 Cir. 1988) 

26 Nationa! Wiidiife Federation y (CC B50 F 20 78 
(36 Cw 1988) 
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Commission can reconsider its 

rules in light of their possible effect 

upon the interests of reversionary 
ner.”*’ 

The Third Circuit handed down 
an important decision” affirming in 
all respects the Commission's most 
recent refinements to the ICC's 
revenue adequacy standard.”* In 
upholding the Commission's deci- 
sion and rejecting shipper chal- 
lenges, the court effectively retained 
the cost of capital as the single 
measure of revenue adequacy, 
adhered to the current cost of debt 
as opposed tu the cost of emoedded 
debt in computing the cost of 
capital, did ~“t require exclusion 
from the investment base of assets 
not used or useful in the railroad in- 
dustry, and adopted a transition 
method of accounting for the change 
from betterment to depreciation ac- 
counting for track structures. The 
court also rejected the railroads’ 
challenge to the Commission's deci- 
sion to exclude reserves for deferred 
taxes from the investment base for 
revenue adequacy determination. 

Also in the area of rail account- 
ing, the D.C. Circuit affirmed in part 
and remanded in part®° the Commis- 
sion’s accounting standards*' for 
determining costs and return on 
value in rail abandonment and sub- 
sidy proceedings. Specifically, the 
court upheld the Commission's (1) 
adoption of the “real” (inflation ex- 
cluded) cost of capital in computing 


28Consolidated Rail Corp v ICC. 655 F.2d 78 (3d 
Cw 1088) 

26% Parte No 393 (Gub-No. 1). Standards for 
Raivoed Revenue Adequacy, 3 |C C26 261 (1986) 
This Gecision partially revised the Commission dec: 
sium in Ex Parte No. 393 (Gub-No. 1). Standards for 
Railroad Revenve Adequacy. 364 /1C C 803 (1981), af 
firmed by the Therd Circuit in Bessemer and Lake Ere 
RA Co wv ICC, 691 F 2d 1104 (30 Cir 1982). cert denied 
462 US. 1110 (1983) 

Wassociation of American Raitroads v ICC 846 
F 26 1465 (DC Cir 1988) 

3'Ey Parte No. 274 (GSub-No. 1), Abandonment 
Regulations —Costing., 31 C C 20 340 (1957) 


‘ , 
economic costs in its subsidy cal- 
culation; (2) retention of the same 
standard in computing opportunity 
costs in abandonment cases; and (3) 
use of its Northeast Regional Sub- 
sidy Standards™ to calculate train 
supplies, expenses, and locomotive 
fuel costs, and to allocate a share of 
off-branch costs to lines proposed 
for abandonment or subsidy. With 
the exception of the Commission's 
classification of return on invest- 
ment equipment as an economic 
cost, the court affirmed the Com- 
mission's regulations. 

The DC. Circuit additionally af- 
firmed a Commission decision 
alterng the rules governing cost 
recovery rate increases for rail- 
roads.™ The Commission's decision 
revised the cost recovery rules by 
adopting procedures to account for 
forecasting errors, and by requiring 
that rail rates contained in cost 
recovery tariffs be reduced when 
costs go down. In so doing, how- 
ever, the Commission set a floor on 
the level to which reductions would 
be ordered that recognized the rail- 
roads’ practical inability to re-create 
old cost recovery tariffs that had 
already become part of their basic 
rate structures. The court, in reject- 
ing shipper claims that the Commis- 
sion had acted improperly in adopt- 
ing the floor for rate rolibacks and in 
refusing to make up for prior cumu- 
lative forecast error, found that the 
Commission had acted reasonably 
and fairly in interpreting a com- 
plicated statute during a period of 
changing economic conditions. 

Finally in the rail area, the U.S. 
Court of Appeals for the District of 


3249 CFR 1155 

33,aiebame Power Co v ICC. 852 F.2d 1361 OC 
Cw 1988) 

Mex Parte No 290 (GubNo 2. Raiircnd Cost 
Recovery Procedures, 31. C C 24 60 (October 17, 1986) 
(unprinted decision served Dec 18. 1986) 


mission decis‘on® denying the com- 
plaint of shippers which had sought 
a uniform nationwice prescription of 
car-hire allowances for covered hop- 
per cars, as well as damages of ap- 
proximately $1 billion for past allow- 
ances ailegediy below the level 
required by 49 U.S.C. 11122(b).** The 
D.C. Circuit also affirmed” the first 
Commission decisiun®™ applying the 
standards and procedures for tiand!- 
ing “competitive access” issues.” 
in the motor carrier area, ques- 
tions of collectively set single-line 
rates and of the Commission's 
authority to establish exceptions to 
the filed-rate doctrines predomi- 
nated. The D.C. Circuit again affirrred 
the Commission's implementation 
of the ban on collective single-line 
ratemaking in the motor carrier in- 
dustry. The court criticized the rate 
bureaus for a “frivolous” interpret- 
ation of the statute*® banning col- 
lective single-line ratemaking by 
motor carriers.*' in another decision 
involving collective ratemaking, the 
Sixth Circuit® affirmed the Commis- 
sion's rejection® of two attempts by 
motor carriers to set collectively the 
prices they charge various cus- 
tomers for pickup-and-delivery serv- 
ice. The court found the Commis- 
sion's definition of a “singic line 


35No 39117, Lo Shippers Action Committee v 
Aberdeen and Rocktish Ry Co, 41C C 2a 1 (1987) 

36, o Shippers Action Committee v (CC 857 F 2a 
802 (DC Cw. 1988) 

3’ midtec Paper Corp v United States, 857 F 24 
1487 (OC Cir. 1988) 

386% Parte No 445 (GubNo 1) Intramoda! Ray! 
Competition (noi printed). served March 28 1985 

Wooditied at 49 CFR 1144 

4049 USC 10708(DK3ND) 

“'Clark & Reid Co v United States, 851 F 20 1468 
(OC Cw 1988) 

“2Central & Southern Motor Freight Tarif? 
Association, inc v United States, 843 F 2d 886 th 
Cir. 1988) 

46S Docket No M-30374. Corectively Ser 
Delwery Charges at Eastern Kentucky. CSMFTA 14S 
Docket No M.30376. Pickup and Detwery at Priva‘e 
Residences, CSMFTA, October 1985 


to be “a reac onabie inter- 
pretation of the statutory In-quage,"“° 
and held that the Commission's in- 
terpretation of Section 10706(b\ 3D) 
was in accord with the statutory 
policy, the legislative history, and 
the post-enactment staterents of 
the Motor Carrier Raternaking Study 
Commissior. 
In a second important area of 
Cec sions involving motc: carriers, 
tne U.S. District Court for the 
Northern District of Ohio reversed“ 
a Commission determination that a 
carrier's collection of undercharges 
would constitute an unreasonable 
practice.*’ Im ruling that a shipper 
must pay undercharges, the court 
observed that a lower rate which 
had been negotiated by a shipper 
and carrier had not been the rate 
fiied at the Commission. While 
noting that Commission decisions 
are normally given deference, the 
court relied on an ICC decision 
which provides that agency opi- 
nions in negotiated rates cases are 
advisory only.“ The court concluded 
that the filed-rate doctrine is settled 
iaw and must be strictly construed, 
regardiess of the circumstances in- 
volved in any specific case. In 
another case involving similar facts, 
however, the U.S. District Court for 
the Western District of Missouri 
determined that Commission deci- 


44The Commission defined singieline rate as 
@ rate for service performed wholly by one carrer as 
opposed to a rate for service performed by two or 
more carrers Collective Ratematking Procedures — 
Niagera Frontier Tart Bureau, inc, 1 1C C20 317 
(1984), aff@ per cunam, Niagara Frontier Taritt 
Bureau, inc v United States, 780 F 24 109 (OC Cir 
1986) 

“Scentral & Southern Motor Freight Taritt 
Association, inc v United States. supra, 643 F 2c at 
291 

“6 Delta Trattic Service inc v Synthetic Products 
Company. No. C87.1630 (ND Olio May 12. 1988) 

“’o ~MC-C.30086. Synthetic Products Com 
pany — Petition tor Declaratory Order 

46,, Parte No WC-177. Nationa! indwetria! 
Transportetion League—Petition to institute 
Rulemaking on Negotiated Motor Common Carrier 
Rates, 31C C 20 99 (196) 
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sions concerning negotiated rates 
should be accorded substantial 
deference.*? That court barred the 
collection of undercharges where 


49Maislin Industries, U.S., Inc. et al. v. Primary 
Stee!, No. 85-0021-CV-W-JWO (W.D. Mo., July 22, 1988), 
appeal pending, No. 88-2267-WM (8th Cir.) 


the Commission had found that car- 
rier collection of more than the 
changes negotiated by the parties 
would constitute an unreasonable 
practice. 
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APPENDIX A 


Commission Oryanization 

The major bureaus and offices of the Commission are listed below. 
Heads of each bureau or office report to the Chairman via the channels in- 
dicated on the organization chart. 


STAFF OFFICIALS 
Office of the Chairman: 
theese teed ene 60 e5nedndsees’ David M. Konschnik 
GT CET occ ccccccccccsccoseseesesess Jule R. Herbert, Jr. 
Office of Government and Public Affairs: 
rh ¢ 4446600600099 60 606000000000000086 Alexander H. Jordan 
Office of Public Assistance: 
PTET TTTTTTTTTITTTT Tri TTT Te Samuel E. Eastman 
csr chdecbeesteaneccoseesesececesseued Dan G. King 
Office of Human Relations: 
PPP PPTTTTTTT TTT TTT TTT TTT Tere Alexander W. Dobbins 
Office of the Managing Director: 
Managing Director... ........ 66. c cece cece eeeees Edward E. Guthrie 
Director, Personnel Office ..........0. 6c cece Richard H. Mooers 
Chief, Budget and Fiscal Office ................ Anthony Jacobik, Jr. 
Chief, Administrative Services .............6606005. Virgil L. Schultz 
Chief, Systems Development ................4.5. Edward F. Welkner 
Office of the Secretary: 
DEE cee een Ceevevescoesoeccesceeeocedences Noreta R. McGee 
Assistant Secretary. ........6 0c cc cece eee eens Kathleen M. King 
Office of the General Counsel: 
General Counsel............ O0seesneseocceoseesni Robert S. Burk 
Deputy General Counsel for Research 
GR GGTITIO ccccccccccccccccccccccccces Daniel D. Campbell 
Deputy General Counsel... .. 1... Henri F. Rush 
Associate General Counsel .............6 6c cee uee Ellen D. Hanson 
Deputy Associate General Counse/ ............ John J. McCarthy, Jr. 
Deputy Associate General Counse/l.................4. Craig M. Keats 
Office of Proceedings: 
ET 6 6060-00 0060600¢00 0800000 000000000600008 Jane F. Mackall 
Deputy Director, Section of Railroads ............ Joseph H. Dettmar 


Deputy Director, Section of Motor Carriers ......... Richard B. Felder 
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Office of Transportation Analysis: 


DTS cienen5 666066 06b%6.000006020000¢ 
Associate Director .... 2. cece ccc ccccceees 
Chief, Section of Rail Services Planning ..... 
Chief, Section of Energy and Environment... . 
Chief, Section of Research and Analysis ..... 


Office of Hearings: 


Chief Administrative Law Judge ........... 


Bureau of Accounts: 


(TPT TTT TIT TTT TTT TTT 


Office of Compliance and Consumer Assistance: 
ET nab dcdeheeseenceteceseceeseseees 
Associate Director ..........0 cece cecees 
Deputy Director, Section of Operations ...... 
Deputy Director, Section of Enforcement.... . 


Bureau of Traffic: 


tt 44654 chien enn esha nedessdsbheenees 
Chief, Section of Rates and informal Cases... 
Chief, Section of Tariffs .. 0... 0... ccc 


...John F. Hennigan, Jr. 
vere e Leland L. Gardner 
re Michael E. Sullivan 
ree Cari P. Bausch 
....Michael A. Redisch 


seeattaned Paul S. Cross 


sexe’ Daniel D. Campbell 


reward Bernard Gaillard 
sebaened William J. Love 
wYTTT Heber P. Hardy 
seed Charlies E. Wagner 


veceeed Neil S. Llewellyn 
.... Lawrence C. Herzig 


Charlies E. Langyher, III 


DIRECTORY OF INTERSTATE COMMERCE COMMISSION 
FIELD OFFICES AND REGIONAL HEADQUARTERS’-Continued 


Eastern Region 


Regional Headquarters ........ Richard M. Biter 
Regional Director 
Room 16400 
3535 Market St. 
Philadelphia, PA 19104 


NS o  eeceeh A606 cn Geeks Suite 360 
Peachtree 25th Bidg. 
1718 Peachtree St., N.W. 
Atlanta, GA 30309 


PETE 6 cc ceceveccccecceoess 1025 Fallon Federal Bidg. 
Charles Center 
31 Hopkins Plaza 
Baltimore, MD 21201 


DEED cocccesecececesoseeeet Room 1015 
Boston Federal Office Bidg. 
10 Causeway St. 
Boston, MA 02222 


DED covcceoscesscocee]ued Room CC-516 
Mart Office Bidg. 
800 Briar Creek Rd. 
Charlotte, NC 28205 


Cleveland ...........ccccceues Room 913 
Celebrezze Federal Bidg. 
1240 E. 9th St. 
Cleveland, OH 44119 


JQ@CKBONVING. .. 0. cc ccccccccces Suite 233 
4057 Carmichael Ave. 
Jacksonville, FL 32207 


POE cccecccceecucsceses¢ Room 1807 
Jacob K. Javits Federal Bidg. 
26 Federal Plaza 
New York, NY 10278 
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DIRECTORY OF INTERSTATE COMMERCE COMMISSION 
FIELD OFFICES AND REGIONAL HEADQUARTERS-Continued 


Central Region 


Regional Headquarters ........ William Redmond, Jr. 
Regional Director 
Room 1304 
Everett McKinley Dirksen Bidg. 
Chicago, IL 60604 


Ce ckh tas ceuueendadeed Suite 510 
411 W. 7th St. 
Ft. Worth, TX 76102 


Indianapolis.................. Room 429 
Federal Bidg. & U.S. Courthouse 
46 E. Ohio St. 
Indianapolis, IN 46204 


PEE 6 cc cccccccceeeeses 2111 Federal Bidg. 
911 Walnut St. 
Kansas City, MO 64106 


Minneapolis.................. Room 475 
Federal Bidg. and U.S. Courthouse 
110 S. Fourth St. 
Minneapolis, MN 55401 


New Orleans ..............44. T-3015 Federal Bidg. and 
U.S. Post Office 
701 Loyola Ave. 
New Orleans, LA 70113 


DT + seekes eee teceeeeeeet Room 728 
Federal Office Bidg. 
106 S. 15th St. 
Omaha, NE 68102 


ihe £9.600606006 60666600 Room 1161 
210 N. Tucker Bidg. 
St. Louis, MO 63101 
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DIRECTORY OF INTERSTATE COMMERCE COMMISSION 
FIELD OFFICES AND REGIONAL HEADQUARTERS-Continued 


Western Region 


“eee eee eeeneeneeeenee 


Salt Lake City 


Seattle 


John H. Kirkemo 
Regional Director 

Suite 500 

211 Main St. 

San Francisco, CA 94105 


Room 440, Drawer #3548 
Federal Office Bidg. 
1961 Stout St. 

Denver, CO 80294 


1321 Federal Bidg. 
300 N. Los Angeles St. 
Los Angeles, CA 90012 


3415 Federal Bidg. 
230 N. First Ave. 
Phoenix, AZ 85025 


2419 Federal Bidg. 
125 State St. 
Salt Lake City, UT 84138 


858 Federal Bidg. 
915 Second Ave. 
Seattle, WA 98174 
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INTERSTATE COMMERCE COMMISSIONERS 


1887-1987 


interstate Commerce Commissioners State 

1. COOLEY, Thomas M. Mich. 

2. MORRISON, William R. sit. 

3. SCHOONMAKER, Augustus N.Y. 

4. WALKER, Aldace F. Vt. 

5. BRAGG, Walter L. Ala. 

6. VEAZEY, Wheelock G. Vt. 

7. KNAPP, Martin A. NY. 

8. McDILL, James W. lowa 

9. CLEMEN7S, Judson C. Ga. 
10. YEOMANS, James D. lowa 
11. PROUTY, Charles A. Vt. 
12. CALHOUN, William J. it. 
13. FIFER, Joseph W. i. 
14. COCKRELL, Francis M. Mo. 
15. LANE, Franklin K. Calif. 
16. CLARK, Edgar E. lowa 
17. HARLAN, James S. i. 
18. MCCHORD, Charles C. Ky. 
19. MEYER, Balthasar H. Wis. 
20. MARBLE, John H. Calif. 
21. HALL, Henry C. Colo. 
22. DANIELS, Winthrop M. N.J. 
23. AITCHISON, Clyde B. Oreg. 
24. WOOLLEY, Robert W. Va. 
25. ANDERSON, George W. Mass 
26. EASTMAN, Joseph B. Mass 
27. FORD, Henry J.' N.J. 
28. POTTER, Mark W. N.Y. 
29. ESCH, John J. Wis. 
30. CAMPBELL, Johnston B. Wash 
31. LEWIS, Ernest I. ind. 
32. COX, Frederick |. N.J. 
33. MCMANAMY, Frank D.C. 
34. WOODLOCK, Thomas F. N.Y 
35. TAYLOR, Richard V. Ala. 
36. BRAINERD, Ezra, Jr. Okla 
37. PORTER, Claude R. lowa 
38. FARRELL, Patrick J. D.C. 
39. LEE, William E. Idaho 


Rep. 
Rep. 


Dem. 
Dem. 
Dem. 
. Rep. 
Dem. 
Dem. 


Rep. 


Oath of Office 


. Mar. 31, 1887 
. Mar. 31, 1887 
. Mar. 31, 1887 
. Mar. 31, 1887 
. Mar. 31, 1887 
. Sept. 10, 1889 
. Mar. 2, 1891 
. Jan. 13, 1892 
. Mar. 17, 1892 
. May 2, 1894 

. Dec. 21, 1896 
. Mar. 21, 1898 
. Nov. 4, 1899 
. Mar. 11, 1905 
. July 2, 1906 

. July 31, 1906 
. Aug. 28, 1906 
. Dec. 31, 1910 
. Dec. 31, 1910 
. Mar. 10, 1913 
. Mar. 21, 1914 
. Apr. 6, 1914 

. Oct. 5, 1917 
. Oct. 5, 1917 

. Oct. 15, 1917 


Feb. 17, 1919 


. June 11, 1920 
. June 24, 1920 
. Mar. 28, 1921 
. May 5, 1921 


May 5, 1921 
Sept. 1, 1921 
June 28, 1923 
Apr. 1, 1925 
Jan. 16, 1926 
Feb. 23, 1927 
Jan. 28, 1928 
June 7, 1928 
Jan. 18, 1930 


End of Service 


Jan. 12, 1892 
Dec. 31, 1897 
Dec. 31, 1890 
Mar. 31, 1889 
Aug. 21, 1891 
Dec. 20, 1896 
Dec. 12, 1910 
Feb. 28, 1894 
June 18, 1917 
Mar. 6, 1905 
Feb. 2, 1914 
Sept. 30, 1899 
Dec. 30, 1905 
Dec. 31, 1910 
Mar. 5, 1913 
Aug. 13, 1921 
Dec. 31, 1918 
Jan. 1, 1926 
Apr. 30, 1939 
Nov. 21, 1913 
Jan. 13, 1928 
July 1, 1923 
July 10, 1952 
Dec. 31, 1920 
Nov. 5, 1918 
Mar. 15, 1944 
Mar. 4, 1921 
Feb. 20, 1925 
May 29, 1928 
Jan. 6, 1930 
Dec. 31, 1932 
Dec. 31, 1926 
Apr. 30, 1939 
Aug. 31, 1930 
Dec. 31, 1929 
Dec. 31, 1933 
Aug. 17, 1946 
Dec. 31, 1934 
Aug. 18, 1953 


interstate Commerce Commissioners State 


40. TATE, Hugh M. 

41. MAHAFFIE, Charles D. 
42. MILLER, Carroll 

43. SPLAWN, Walter M.W. 
44. CASKIE, Marion M. 

45. ROGERS, John L. 

46. ALLDREDGE, J. Haden 


47. PATTERSON, William J. 


48. JOHNSON, J. Monroe 
49. BARNARD, George M. 
50. MITCHELL, Richard F. 
51. CROSS, Hugh W. 

52. KNUDSON, James K. 
53. ELLIOTT, Kelso 

54. ARPAIA, Anthony F. 
55. CLARKE, Owen 

56. FREAS, Howard G. 
57. TUGGLE, Kenneth H. 
58. WINCHELL, John H. 
59. HUTCHINSON, Everett 
60. MURPHY, Rupert L. 
61. MINOR, Robert W. 


62. WALRATH, Laurence K. 
63. MCPHERSON, Donaid P., Jr 


64. GOFF, Abe McGregor 
65. WEBB, Charles A. 

66. HERRING, Clyde E. 
67. BUSH, John W. 

68. TUCKER, William H. 
69. TIERNEY, Paul J. 

70. BROWN, Virginia Mae 
71. DEASON, Willard 

72. STAFFORD, George M. 
73. SYPHERS, Grant E. 
74. HARDIN, Dale W. 

75. BURKE, Waliace R. 
76. JACKSON, Donald L. 
77. GRESHAM, Robert C. 
78. BREWER, W. Donaid 


79. WIGGIN, Chester M., Jr. 


80. McFARLAND, Alfred T. 
&1. MONTEJANO, Rodolfo! 
82. O'NEAL, A. Daniel, Jr. 
83. CLAPP, Charles L. 


Tenn. 
D.C. 
Pa. 
Tex. 
Ala. 
Tenn. 
Ala. 


N.D. 
S.C. 


Ind. 
lowa 
Hl. 


TTtitt 


$393§8 


D 
i) 
A=) 


tette te 


Oath of Office 
Feb. 28, 1930 


. Sept. 2, 1930 
. June 14, 1933 
. Feb. 1, 1934 


Aug. 26, 1935 
Sept. 16, 1937 
May 1, 1939 
July 31, 1939 
June 3, 1940 
Dec. 2, 1944 
Feb. 3, 1947 
Apr. 11, 1949 
Apr. 20, 1950 
July 10, 1952 


. July 11, 1952 


July 10, 1953 
Aug.18, 1953 
Sept. 8, 1953 
July 28, 1954 


. Feb. 1, 1955 

. Dec. 30, 1955 
. Feo. 15, 1956 
. Mar. 29, 1956 
. June 4, 1956 
. Feb. 12, 1958 
. Sept. 30, 1958 
. Sept. 21, 1959 
. Apr. 3, 1961 

. Apr. 3, 1961 


Mar. 29, 1963 


. May 25, 1964 
. Sept. 8, 1965 
. Apr. 26,1967 
. July 31, 1967 
. duly 31. 1967 
. Aug. 21, 1968 
. Mar. 20, 1969 
. Dec. 15, 1969 
. July 23, 1970 
. Oct. 24, 1972 


Nov. 1, 1972 


. Nov. 3, 1972 
. Apr. 12, 1973 
. Mar. 14, 1974 


End of Service 


Sept. 16, 1937 
Dec. 31, 1954 
Dec. 24, 1949 
June 30, 1953 
Mar. 31, 1940 
Apr. 30, 1952 

Oct. 31, 1955 


July 10, 1953 
June 4, 1956 


Jan. 2, 1949 
June 15, 1959 
Nov. 25, 1955 
May 22, 1954 
Feb. 29, 1956 
Mar. 15, 1960 
Jan. 15, 1958 
Dec. 31, 1966 
July 31, 1975 
Apr. 3, 1961 
Mar. 31, 1965 
Aug. 31, 1978 
Sept. 30, 1958 
June 30, 1972 
Mar. 29, 1963 
July 30, 1967 
Mar. 31, 1967 
May 25, 1964 
Nov. 2, 1972 
Dec. 31, 1967 
Feb. 28, 1970 
July 23, 1979 
July 31, 1975 
Aug. 31, 1980 
Feb. 5, 1968 
Aug. 31, 1977 
June 28, 1969 
June 30, 1972 
June 18, 1982 
June 30, 1974 
July 31, 1973 
Nov. 10, 1977 
Mar. 2, 1973 
Dec. 31, 1979 
Mar. 19, 1982 
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Oath of Office End of Service 


Mar. 13,1975 Dec. 1, 1976 
. Apr. 7,1976 Dec. 31, 1979 
July 23,1979 July 31, 1981 
. July 23,1979 Feb. 1, 1981 
Aug. 27, 1979 June 30, 1981 
Apr. 21, 1980 Feb. 1, 1983 
June 25, 1981 Dec. 31, 1985 
Feb. 12, 1982 Aug. 11, 1988 


interstate Commerce Commissioners State 


84. CORBER, Robert J. Va. 
85. CHRISTIAN, Betty Jo Tex. 
86. TRANTUM, Thomas A. Conn. 
87. GASKINS, Darius W. D.C. 
88. ALEXIS, Marcus i. 
89. GILLIAM, Reginald E. Va. 
90. TAYLOR, Reese H.., Jr. Nev. 
91. STERRETT, Maicoim M.B. Md. 


S333 FsssFPPsFs s 


92. ANDRE, Frederic N.2 Ind. Mar. 19, 1982 

93. SIMMONS, J. J. Ill2.3 Okla. Apr. 27,1982 Feb. 28, 1983 
Sept. 10, 1984 

94. GRADISON, Heather J.2 Ohio June 18, 1982 

95. LAMBOLEY, Paul H.2 Nev. . Sept. 11, 1984 

96. STRENIO, Andrew J., Jr. Md. . Sept. 14, 1984 Dec. 31, 1985 

97. PHILLIPS, Karen B.2 Va. Aug. 11, 1988 


TRecess appointment only, not confirmed. 

2Currently serving 

3commissioner Simmons resigned as a Commission member in February 1983 following his confirmation as 
Under Sucretary of the Department of the interior He rejoined the Commission in September 1964 following his 
Presiden\ia!l appointment and Senate confirmation. 
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APPENDIX B 


Commission Workioad 


Table 1.—Distribution by method of disposition of Office of Proceedings 
cases opened and closed during fiscal year 1988. 


Motor Matters 
Gadtietinieadl Closings _ 
Dismissed 
Rejected/ 
Open. Un. With. 

Case Type ings Opposed opposed § drawn Total 
Rulemakings ............... 10 14 0 0 14 
Motor Property Licensing 

initial Common ............. 2,961 6 2.900 % 2.944 
initial Contract ............. 6,342 68 6.243 28 6,339 
Extension Common . 613 12 630 8 650 
Extension Contract. 578 7 607 6 640 
Motor Passenger Licensing 
initial Common ........... 572 “4 572 8 584 
initial Contract ........ 40 1 34 0 38 
ExtensionCommon ......... 66 10 64 0 74 
Extension Contract . 4 0 3 0 3 
Passenger CarrierExit....... 0 0 0 0 0 
Water Carrier Licensing _ . 14 0 10 7 17 
Freight Forwarder Licensing 45 0 47 4 51 
Property Broker Licensing 
iti hate coacndecneses 2,198 “ 2.193 20 2217 
ee 43 0 39 0 399 
Motor Carrier Complaints 
Rate-Ex ParteMC-177........ K-) 4) 0 0 41 
interstate/intrastate 6 6 0 0 6 
ee 6 9 0 0 9 
Restriction Removal....... 9 0 6 3 9 
investigation & Suspension... ._.. 12 1 0 0 "1 
ts hich ecegcoeseoseoos 13 12 0 0 12 
Passenger Rate Review 2 2 0 0 e 
Motor Carrier Finance | 257! 13 219 28 260 
Smaii Carrier Transter ........... 6242 2 704 18 724 
Motor Finance Temporary Authority 175 0 178 7 185 
RateBureau............. 03 5 5 2 124 
Other Motor Matters....... 23 2 10 14 26 
Toteis...... bisa nnn tattiid dani 14,348 251 14 464 189 14,904 


‘includes 237 exemptions according to docket Ex Parte §5 (Sub No 57) 
2includes 256 applications processed under exemption rules according to docket Ex Parte 55 (Sub-No 57A) 
3Wo new rate bureau applications were filed during the year However the Commission received and approved 
a jointly filed application of two rate bureaus to amend thew respective rate bureau agreements to incorporate an 
interterritorial agreement in addition. the Commission received and is considering the joint application of two 
burea.s for merger of the presently overlapping territories and memberships 
Conwmiesion granted fina! approval in 10 proceedings and revoked the antitrust immunity in two other 
proceedings The Commission also provisionally approved agreements in eight proceedings and continued pro 
vis1ONe! @PPTO ‘a! IN eght others 
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Rail Matters 
Decisions? 
Case Type Openings' Pending Procedural Substantive 

ED on cccuceecesescedee 21 44 10 55 
Abandonments (Non-NERSA)> 42 19 27 144 
Abandonments (Conrail under 
PE idiehinses Zin ecectdess 8 1 0 18 
Abandonment exemptions’ ....... 130 34 3 309 
Rates: Complaints, declaratory 

orders, investigations and 

rate bureau activity ........ 19 53 121 69 

Investigation and suspensions 0 0 0 0 

DS oshtcecede sees 12 3 0 12 
Finance Docket: exemptions ..... 169 59 27 202 
Finance Docket: other>.......... 48 54 97 65 

ee re 449 267 285 874 


Excludes filings rejected by letter, reopenings, and court remands. 

a single decision has embraced proceedings, that decision is counted only once. Ministerial correc- 
tions, notices of court action, or miscellaneous notices are not included in these totals. This is a change from 
prior-years’ tabular formats. 

orth East Rail Service Act. 
4includes petitions and notices of exemption. 
Sincludes mergers and consolidations, feeder-line acquisitions, arbitration review proceedings, petitions seek- 
ing declaratory orders, and other financial transactions. 


Table 2.—Rulemaking and Ex Parte Proceedings Pending and Closed 
During Fiscal Year 1988 (“indicates actions completed) — 


Ex Parte No. 270 (Sub-No. 5)......... 


Ex Parte No. 270 (Sub-No.6)......... 


*Ex Parte No. 274 (Sub-No. 3E)........ 
*Ex Parte No. 274 (Sub-No. 3F)........ 
Ex Parte No. 274 (Sub-No. 8)......... 
Ex Parte No. 274 (Sub-No. 10A)....... 


Ex Parte No. 274 (Sub-No. 11)........ 
Ex Parte 0. 274 (Sub-No. 11A)....... 


Ex Parte No. 274 (Sub-No. 11B)....... 


*Ex Parte No. 274 (Sub-No. 12A)....... 
*Ex Parte No. 274 (Sub-No. 12B)....... 


Ex Parte No. 274 (Sub-No. 13)........ 


*Ex Parte No. 274 (Sub-No. 16)........ 


Ex Parte No. 274 (Sub-No. 18)........ 


Ex Parte No. 274 (Sub-No. 19)........ 


Ex Parte No. 274 (Sub-No. 20)........ 


Ex Parte No. 290 (Sub-No. 2)......... 


Ex Parte No. 290 (Sub-No. 4)......... 


Ex Parte Na. 290 (Sub-No. 5)......... 


Ex Parte No. 290 (Sub-No. 6)......... 


Ex Parte No. 319 


improvement of TOFC/COFC Regulations (Pickup and 
Delivery) 


investigation of Railroad Freight Rate—Scrap Iron & 
Stee! 

investigation of Railroad Freight Rate—Scrap Iron & 
Steel 

Abandonment of Raii Lines—Use of Opportunity Costs 
Abandonment of Rai! Lines—Use of Opportunity Costs 
Exemption of Out-of-Service Rai! Lines 


Environmental Compliance Out-of-Service Rail Line 
Exemptions 


Abandonment Regulations—TJosting 


Abandonment Regulations—Costing (implementation of 
RAPB Findings) 


Abandonment Regulations—Costing (Revised Treat- 
ment of Return on Investment-Equipment) 


Rail Abandonments— Public Use Conditions 


Rail Abandonments— Environmental! and Historic 
Preservation Conditions 


Rail Abandonments—Use of Rights-of-Way as 
Trails—Supplemental Trails Act Procedures 


Exemption of Rail Line Abandonments or 
Discontinuances-—Offers of Financia! Assistance 


Rail Abandonments—Consideration of Possible Sale or 
Subsidy or Rail Line in Analysis of an Abandonment 
Application under 49 U.S.C. 10903 

Increasing the Offer of Financial Assistance Purchase 
Price to Compensate for Tax Liability incurred on the 
Sale of Persorial Property 


Rail Abandonments—Avoidability of Property Tax 
Expense Under the Unit Method of Assessment 


Railroad Cost Recovery Procedures 


Railroad Cost Recovery Procedures— Productivity 
Adjustment Factor 


Quarterly Rail Cost Adjustment Factor 
Amendments to Rail Carrier Cost Recovery Tariffs 


Investigation of Freight Rates for the Transportation of 
Recyclable or Recycled Commodities 


Table 2.—Rulemaking and Ex Parte Proceedings Pending and Closed 
During Fiscal Year 1988—Continued. 


RAILROADS—Continued 
Ex Parte No. 319 (Sub-No.1)......... Further investigation of Freight Rates for the Transpor- 
tation of Recyclables or Recycled Material 
SIGUUDOULGEED ccccccccccccsecees investigation of Tank Car Allowance System 
Ex Parte No. 334 (Sub-No. 6)......... Review of Car Hire Regulations 
Ex Parte No. 346 (Sub-No. 14A)....... Rail General Exemption Authority—Agricultural Com- 
modities Exemption 
*Ex Parte No. 346 (Sub-No. 19A)....... Petition for Exemption— Boxcar Provisions — Delaware 
Otsego 
Ex Parte No. 346 (Sub-No. 23)........ Railroad Exemption—Filing Quotations Under Section 
10721 
Ex Parte No. 346 (Sub-No. 24)........ Rail General Exemption Authority—Miscellaneous 
Manufactured Commodities 
Ex Parte No. 347 (Sub-No. 1)......... Coal Rate Guidelines— Nationwide 
Ex Parte No. 347 (Sub-No. 2)......... Rate Guidelines—Non-Coa!l Proceedings 
rr increased Freight, Rates and Charges, 1978, Nationwide 
Ex Parte No. 367 .. 1... cece eens increased Freight Rates and Charges 1980,—8 Percent 
Ex Parte No. 375 (Sub-No. 1)......... increased Freight Rates and Charges— 1980 Nationwide 
Phase |! 
Ex Parte No. 386 ... 2... 6... cece increased Freight Rates and Charges — 
Nationwide— 1981 
PEERED ccccecccccececosed Railroad Transportation Contracts 
Ex Parte No. 387 (Sub-No. 961)....... Petition to Disclose Long-Term Rail Coal Contracts 
sd ccdecesevcesoced State Intrastate Rail Rate Authority 
*Ex Parte No. 392 (Sub-No. 1)......... Class Exemption for the Acquisition and Operation of 
Rail Line Under 49 U.S.C. 10901 
Ex Parte No. 392 (Sub-No. 2)......... Ciass Exemption for the Construction of Connecting 
Tracks 49 U.S.C. 10901 
Ex Parte No. 392 (Sub-No. 3)......... Class Exemption for Rail Construction 
Ex Parte Nc. 793 (Sub-No. 2)......... Supplemental Reporting of Consolidated information 
for Revenue Adequacy Purposes 
*Ex Parte No. 394 (Sub-No. 3)......... Cost Ratios for Recyclables— 1987 Determination 
Ex Parte No. 394 (Sub-No. 4)......... Cost Ratios for Recyclables—Compliance Procedures 
Ex Parte No. 394 (Sub-No. 5)........ .Cost Ratios for Recyclables— 1988 Determination 
Ex ParteNo.399 ..... 2.2... . cc cen, Cost Recovery Percentage 


ISub 2, Arkansas; Sub 7, Illinois; Sub 26, Oklahoma; and Sub 33, Virginia. 
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Table 2.—Rulemaking and Ex Parte Proceedings Pending and Closed 
During Fiscal Year 1988—Continued. 


RAILROADS—Continued 
DUPAGE dé cocescetescoseues Reasonably Expected Costs (implementation of the 
Railroad Accounting Principles Board Findings) 
TEED Scccoccccesecetoss Electronic Transmission of Freight Bills 
Ex Parte No. 431 ... 2... 6. eee ee nee Adoption of the Uniform Railroad Costing System for 
Determining Variable Costs for the Purpose of Sur- 
charge and Jurisdictional Threshold Caiculations 
Ex ParteNo. 444 2.00. Electronic Filing of Tariffs 
Ex Parte No. 445 (Sub-No. 2)......... Intramodal Rail Competition—Proportional Rates 
DUE ecbccecedeeecceces Exemption of Demurrage from Regulation 
Ex Parte No. 466 (Sub-No.1)......... Railroad Cost of Capital— Proposed Expedited 
Procedures 
DD chcsaveueotseseded Review of Railroad Depreciation Studies by 
independent Accountants 
DUPAGE idee ecocdececcebde Railroad Cost of Capital — 1987 
DEED 66ccccosccotcoce .Exemption from 49 U.S.C. 11322(A)—For Interlocking 
Directorates 
DUA 66ceebecosccecsced Railroad Revenue Adequacy — 1987 Determination 
DEE <gdbédsseceddooonvedesus Adoption of the Railroad Accounting Principles Board's 
Recommendation on its Data integrity Principles in 
Reports Prepared Using Agreed Upon Procedures 
*No. 37321 (Sub-No. 2) .......... _.... Revision of Tariff Regulations - Computer 


determination of Mileages 
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Table 2.—Rulemaking and Ex Parte Proceedings Pending and Ciosed 
During Fiscal Year 1988—Continued. 


TRUCK AND BUS COMPANIES 
*Ex Parte No. 55 (Sub-No. 64)......... ICC FOIA Fee Schedule Revision 
*Ex Parte No. 55 (Sub-No. 65)......... Applications for Motor Common Carrier Authority to 
Transport Passengers — Recipients of Governmental 
Financial Assistance 
Ex Parte N= 35 ,oub-No. 66)......... Freedom of information Act Predisclosure Notification 
Procedures —Confidential Commercial Information 
Ex Parte No. 55 (Sub-No. 67)......... Non-Rail Interpretations and Routing Regulations 
*Ex Parte No. 55 (Sub-No. 68)......... Revised Procedures for Obtaining Copies of Motor Car- 
rier, Water Carrier, Property Broker, and Household 
Goods Freight Forwarder Applications 
*Ex Parte No. 246 (Sub-No. 5)......... Regulations Governing Fees for Services Performed in 
Connection with Licensing and Related Service - 1987 
Update 
*Ex Parte No. 246 (Sub-No.6)......... Regulations Governing Fees for Services Performed in 
Connection with Licensing and Related Services - 1988 
Update 
*Ex Parte No. 297 (Sub-No.7)......... Motor Carrier Rate Bureaus—Expansion of Collective 
Ratemaking Territory 
OUD OUEEES ccccccccocsocseces Procedures Governing the Processing, Investigation, 
and Distribution of Overcharge, Duplicate Payment, or 
Overcollection Claims— Petition for Modification 
TET ovccstcouccsoseetd Exemption of Water Carrier Operations 
Ex Parte No. 470 .... 2.0... eee In the Matter of William Sheridan 
*Ex Parte NO. 471 2.0... cece Copies of Pleadings 
"Ex Parte NO. 476 ... 2... cece ceecees Designation of Office to Receive Petitions for Review of 
Agency Orders 
*Ex Parte No. MC-1 .............55.. Payments of Rates and Charges of Motor Carriers 


*Ex Parte No. MC-5(Sub-No. 8) ....... Property Broker Security for the Protection of the public 
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Table 2.—Rulemaking and Ex Parte Proceedings Pending and Closed 
During Fiscal Year 1988—Continued. 
TRUCK AND BUS COMPANIES—Continued 


Ex Parte No. MC-37 (Sub-No. 40) ..... Commercial Zones and Terminal Areas 


“Ex Parte No. MC-42 ................ Handling of C.0.D. Shipments 
*Ex Parte No.MC-61 ................ Practices of Motor Common Carriers of Househoid 
Goods 


*Ex Parte No. MC-111(Sub-No. 1} ..... Transfers of Operating Rights 


*Ex Parte No. MC-142 (Sub-No. 4) ..... Revision of Licensing Procedures to Include Applica- 
tions for Removai of Restrictions from Authorities of 
Motor Carriers of Property and Passengers— Removal of 
49 CFR Part 1165 


*Ex Parte No. MC-183 ............... Clarification of insurance Regulation 

*Ex Parte No. MC-188 ............... Petition for investigation of Indemnification and Hold- 
Harmiess Clauses 

*Ex Parte No. MC-189 ............... Agricultural Commodities Exemption 

*Ex Parte No. MC-190 ............... Elimination of Accounting and Reporting Requirements 
for Private Carriers 

Ex Parte No. MC-191 ............... Credit and Freight Bill Collection Practices of House- 

hold Goods Motor Common Carriers 

*No. 37321 (Sub-No. 1) .............. Revision of Tariff Reguiations—Computer Deter- 
mination of Mileages 

*No. 37321 (Sub-No. 2) ..... 2.6.6... Revision of Tariff Reguiations—Computer Deter- 
mination of Mileages 

PE 66s ebnccesesccoccececoted Elimination of Accounting and Reporting Requirements 
for Motor Carriers of Property 

*No. 39953 (Sub-No. 1) .............. Revision to the Accounting and Reporting Require- 


ments for Motor Carriers of Passengers 
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Table 3.—Informal Proceedings 


Applications for motor temporary authority 


ttt sh (hehe thos occh Ch dehncd6b ese bediedeeeeee- 2,636 3,172 3,538 
tits ietcnlen dene cetbhsaedeesctese te cue e 2,608 3,155 3,552 
Pending at end Of year... 2... ccc cece cece eeeees ; 167 184 170 
Petitions in applications for motor temporary authority 
(received at ICC headquarters) 
ite eis cc kd pehehnadhbbed 000d 0b6eebesesenees 5 8 8 
ttn cit ecnandgbeddheeedde ckeeeseuececeus 13 8 8 
Pending at end of year... .. 2... cece eee ennnee 0 0 1 


Table 4'.—Abandonments, Construction, Acquisitions and Operations, 
Consolidations, Trackage Rights, and Leases? 
Fiscal Year 1986 Fiscal Year 1987 Fiscal Year 1988 
Number Miles Number Miles Number Miles 


1. Abandonments: 


Applications filed ............ 141 1,890 60 1,208 50 1,470 
ST bch bet 608 ébetesedess 117 1,417 60 818 47 1,293 
PPP OTTITTTOTTTT Tee 4 148 2 32 3 33 
Ee 2 74 3 196 5 90 
Dismissed because of sale .... a4 201 8 72 4 110 
Petitions for exemptions filed . . 93 861 73 817 46 737 
DT waaddes eeesansesees 56 324 88 976 43 807 
Dt debincvecsdbaddetctus 0 0 0 0 0 0 
tT dice hen egengses one 4 6 5 28 3 33 
Dismissed because of sale .... 0 0 0 0 0 0 
Notices of exemptions filed... . 30 221 50 476 84 1,183 
Dt sheuknankésdvedeetee 43 346 27 138 71 897 
Dt -sccnnepsdekeeesete 6 53 2 37 13 298 
Dismissed because of sale .... 0 0 0 0 0 0 
2. Construction: 
Applications filed ............ 0 0 0 0 0 0 
DT “666 s66¢00%¢6606¢0006 1 11 1 58 0 0 
ST Wigb66 6660000604060 0 0 0 0 0 0 
SD oi bebeesd000e00e6e 1 7 0 0 0 0 
Petitions for exemptions filed . . N/A N/A N/A N/A 3 8 
DD dxageegutddeeeeaee tte N/A N/A N/A N/A 3 8 
PT £i6bb0600606600066668 N/A N/A N/A N/A 0 0 
Dt dceceecceecesesose N/A N/A N/A N/A 0 0 


Table 4 has been expanded this year to include individual petitions for exemptions for Abandonments and 
Construction, notice of exemption for abandonments and Acquisitions and Operations, Consolidations, in- 
cluding both applications and petitions for exemption, and Trackage Rights. However, this table does not report 
exempt transactions under 49 CFR 1180.2(d37)—transactions within a corporate family, renewal of leases. 
joint relocation projects, reincorporation, and renewal! of trackage rights 

2No formal leasing applications were filed, granted. denied or dismissed during fiscal year 1988. Figures for 
previous years are not available. 
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Table 4 (Cont'd).—Abandonments, Construction, Acquisitions and 
Operations, Consolidations, Trackage Rights, and Leases? 
Fiscal Year 1986 Fiscs! Year 1987 Fiscal Year 1968 
Number Miles Number Miles Number Miles 


3. Acquisitions and Operations: 


Applications filed ............ 0 0 0 0 0 
Eh one on gasekbdeed 1 15 0 0 0 
Dt ttnnctethaceagnecveds 0 0 0 0 0 
DT ccs tnddawveeendne se 0 0 0 0 0 
Notices of exemptions filed... . N/A N/A N/A N/A 58 
Dt 64 bi necandse0dh6edece N/A N/A N/A N/A 58 
Dt! sacdeséchoceaseoess N/A N/A N/A N/A 1 
4. Consolidations? 

Applications filed ............ N/A N/A N/A N/A 6 
Dt ciudad uieshaseésecee N/A N/A N/A N/A 3 
Dish. nn dh tekGoodéokee ve N/A N/A N/A N/A 3 
FE N/A N/A N/A N/A 0 
Petitions for exemptions filed . . N/A N/A N/A N/A 19 
Dy <nhthsod 660060060060 N/A N/A N/A N/A 17 
RPT T TTT TTT TTT N/A N/A N/A N/A 0 
DT én seoddedneds éeonse N/A N/A N/A N/A 0 
Trackage Rights: 

Application filed ......... hae N/A N/A N/A N/A 7 
DT téisahbooseddusseoees N/A N/A N/A N/A 3 
Dt Li. cidbbbbeacsoatesse N/A N/A N/A N/A 16 
er N/A N/A N/A N/A 1 


Imileages may not refiect terminal lines 
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Table 5.—Tariff Schedules, Fiscal Year 1988 


Received Criticized Rejected 
Freight 
Common Carrier Tariffs 
Al tits os beac ees aehions 89 334 
RE Sy ee ee 1,193,132 3,891 9,475 
a a ee ee 30,221 15 100 
Freight Forwarder ................ 275 0 3 
International ocean-land intermodal . 91,918 0 0 
Total common carrier ......... 1,377,910 3,955 9,912 
Contract Carrier Filings: 
sc. nd 666 kenbsbedeee 29,946 0 38 
EERE a 31,881 1,743 35 
Passenger Tariffs: 
ote tia ded aiee ac egeetsihes 1 0 0 
ae eee dee 6 acenncedsks 2,990 62 56 
EE ee rere re 178 0 0 
Total passenger.............. 3,169 62 56 
SN + Jctbtetecéecéebien 1,442,906 5,800 10,041 


Table 6.—Action taken on proposals (protested and non-protested) 
considered for suspension and/or investigation. 


Suspensions — Fiscal Year 19€8 
Por. 
Rail Motor Water Total cent 
DTT 44 600646666404666060 0000068 0 12 0 12 21 
*Not suspended or investigated ........ 6 18 0 24 42 
“Not suspended but investigated ....... 5 7 0 12 21 
**Otherwise disposed of ............... 5 3 1 9 16 
De cbnadessebedeseesoeseens 16 40 1 57 100 
*Permitted to become effective. 
**Proposed provisions canceled or rejected; protests withdrawn or filed too late 


Table 7.—Iinformal Rate Cases Branch (Bureau of Traffic—Fiscal Year 


oso 


Special docket cases: 
On hand beginning of year 
Received during year 
Disposed of during year 
Pending at end of year 


nN 
Pett 


Table 8.—iICC Unit Of The National Defense Executive Reserve (NDER) 


Fiscal Year 1986 Fiscal Year 1967 Fiscal Year 1968 
NDER Group On Roll On Roll On Roll 

Rail 390 388 383 

Motor aq i] 94 

Water 33 28 28 


Table 9.—Car Supply, Retired and Ordered, Ciass | Railroads 


Fiscr. ,ear 
1973 1978 19863 1968 
Cars installed: 
itihanenbooocedeocessee 14,128 7,203 612 0 
PL .evceceneeseéedoe 2,749 1§ 0 0 
Dt itnicecadedecetdabes 4,384 2,492 281 175 
Din chaessedocecoeoeesees 3,353 11,421 1,519 150 
Covered Hopper .............. 7,685 4,987 262 795 
tl chbeanehestbeasedoecsses 1,221 1,967 338 502 
Tree 602 40 0 0 
DT cdedescdotsoaceodse 34,122 26,125 3,012 1,622 
Cars Retired: 
i itethbasesessoctesseoede 29,397 36,307 12,202 14,571 
Refrigerator... ...... 2... ..65. 3,407 2.841 2,002 2,611 
EE 2,906 9,302 6,960 7,322 
Sins. dlénedeeed’seeonces 19,222 18,159 13,027 
Covered Hupper.............. 1,165 2.304 4,870 *.1921 
i peens.qe0ecdndeedesedéhe *~337 1,306 3,641 *.1118 
DEG etre -caesoussesdénesesée 6,222 2,539 1,145 2,546 
61,962 72,758 43,847 34,690 
Cars Ordered: 
icumbesoceceoesesedoeséee 19,373 6,629 150 311 
Retrigerator.......... 6.66.65. 4.085 192 0 0 
Didie gdbeccessenseose 3,472 2,054 281 2,120 
ehiseaceeceseooeceses 5,782 16,224 995 250 
Covered Hopper .............. 25,286 7,183 321 2.830 
St + mae eeehoceseecebonedess 10,319 1,110 360 673 
Sy addbdeccesecensseesetee 10,652 #-160 0 x 
PED 0 occ ccncosenesenses 78,965 35,232 2,107 6,214 


. increase in ownership in excess of new installations resulting from recias. 
sification or transfer of equipment. purchase or lease of used equipment. etc 
Order figures include net after cancetiations Orders for 160 “other cars cancelled during October 1977. 


Table 10.—Ownership, Serviceable Ownership, and Turnaround Time, Ciass 


Fiscal Year 


1,016,171 


110,768 
120,502 


1972 1962 


23.21 . 445 
32.21 : 477 
19.41 247 
471 168 
20.73 «1 
12.57 166 


19.57 J 26.9 
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Table 11.—Extension of Time Limits—Rail Proceedings, Fiscal Year 1988 


Type of Notification Reason and 
Proceeding Proceeding of Extension Duration 

No. 40073, South-West Car Compiarnt December 30, 90-day extension to consider 

Parts v. Missouri Pacific 1987 complex legal issues. 

Railroad Company 

March 4, 1988 90-day extension to c~~sider 

complex legal issues 
May 18, 1988 90-day extension to consider 

complex legal issues 
August 22,1968 90-day extension to consider 

complex legal issues 
No. 3863015, Coal Trading October 29.1967  150<day extension to conduct 
Corporation, et al v oral hearings and to consider 
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APPENDIX C 


PUBLICATIONS 

The Commission issues many 
pubications of general irierest as 
well as those directed to the con- 
sumer. The Commission additionally 
issues technical and statistica! pub- 
lications dealing with transportation 
regulation. 

Publications followed by an 
asterisk may be purchased from the 
Government Printing Office. For con- 
venience, the GPO stock number has 
been included. Price information 
may be obtained by contacting: 

Superintendent of Documents 

Government Printing Office 

Washington, D.C. 20402 

Telephone (202) 783-3238 

Publications without an aster- 
isk may be obtained free of charje 
by writing to the ICC office listed 
after the title. 
¢ Bureau of Accounts (AC) 

interstate Commerce Commission 
Washington, D.C. 20423 

Office of Compliance and Con- 
sumer Assistance (OCCA) 
interstate Commerce Commission 
Washington, D.C. 20423 


Office of Government and Public 
Affairs (OGPA) 

interstate Commerce Commission 
Washington, D.C. 20423 


Office of the Secretary (SE) 
Publications Room (Rm. B-221) 
interstate Commerce Commissior 
Washington, D.C. 20423 

Office of Transportation Analysis 
(OTA) 

interstate Commerce Commission 
Washington, D.C. 20423 

Office of Public Assistance (OPA) 
interstate Commerce Commission 
Washington, D.C. 20423 


ANNUAL REPORTS CF COMPANIES 

These reports may be examined 
in the Bureau of Accounts’ Public 
Reference Room, Room 3378, from 


8:35 am. to 5:00 p.m. 
Photoc: . 2° of these 
cost of «. >»ents 
$3.00 r 


ICC, Washington, D.C. 20423. 


COMMISSION DECISIONS 

individual! copies of the Com- 
mission's decisions may be obtained 
up to one year from the date of serv- 
ice from Dynamic Concepts, inc. 
(DCI), Room 2229, ICC, Washington, 
D.C. 20423, or by calling (202) 
289-4357 or 289-4359. Printed 
reports in the “ICC” and “MC®” 
series are also available from the 
Commission's Publications Room 
while supplies last. Printed reports 
in the “ICC 2nd Series” only are 
available through DCI. 


CONSUMER PUBLICATIONS 


OCP-100 When You Move: Your 
Rights and Responsibilities—OCCA 

This booklet explains consumer 
rights when moving household 
goods across state lines. 


GENERAL PUBLICATIONS 
Annua! Reports of the Commission 
to Congress 

94th 1980 (026-000-01195.7)* 

95th 1981 (026-000-01225.-2)* 

96th 1962 Out c’ print 

97th 1983 (026-000-01238-4)° 

98th 1984 (026-000-01247-3)* 

99th 1985 (026-000-01250-3)* 
100th 1986 (026-000-01256-2)* 
101st 1987 (026-000-01258-9)* 
Code of Federal Regulations, Title 
49, Revised to October 1987 

Parts 1000-1199: General provi- 

sions, enforcement, motor carriers, 
freight forwarders, intermodal 
transportation, rules of practice, 
railroad consolidation, finance and 
reorganization special procedures. 
(022-003-94228-9)° 
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Parts *200-End: Uniform system 
of accounts, preservation of records, 
reports, valuation, handling of 
national security information and 
classified material, passenger and 
freight tariffs and schedules, credit 
regulations and general. 

Interstate Commerce Act 

Available from the Government 
Printing Office in U.S. Code, 49 
U.S.C. Sec. 10101 et seq.* 

ICC Register 

A daily summary of motor car- 
rier applications and of decisions 
and notices issued by the ICC. 
Subscription information is avail- 
able from the Superintendent of 
Documents, Government Printing 
Office, Washington, D.C. 20402. 
Telephone (202) 783-3238. 


INFORMATIONAL PUBLICATIONS 


Department of Transportation and 
State Regulations—Bulletin No. 9— 
OPA 

Fees for Various and Related Serv- 
ices of the interstate Commerce 
Commission—OPA (February 1988) 


Government Traffic—Bulletin No. 
3—OPA 

Guide to Applying for Permanent 
Operating Authority: Passengers— 
OPA (May 1988) 

Guide to Applying for Permanent 
Authority—OPA (February 1988) 


Guide to Applying for Temporary or 
Emergency Temporary Operating 
Authority—OPA (February 1988) 
Guide to Filing Protests, Replies 
and Appeals—Bulletin No. 6—OPA 
Highlights of the Bus Regulatory 
Reform Act of 1982—Bulletin No. 
2—OPA 

Highlights of the Motor Carrier Act 
of 1980—Bulletin No. 1—OPA 


Public Participation in Interstate 
Commerce Commission Cases 
Under the Bus Regulatory Reform 
Act of 1982—OPA 


Public Participation in Rail Aban- 
donment Cases Under the Interstate 
Commerce Act—OPA (December 
1986) 
lilegal Lumping—OCCA 

Addresses ijlegal ‘‘lumper”’ 
practices 


Lease-Purchase Plans—OPA 


Sample Caption Summaries— 
Bulletin No. 7—OPA 


Self-Help Against Unauthorized 
Operations—OCCA 
Small Carrier Transfer and Name 
Change Procedures—OPA (April 
1988) 
So You Want to Start a Small 
Railroad—iCC Small Railroad Appii- 
cation Procedures—OPA (August 
1987) 
Speeches and Statements—OGPA 
ICC Commissioners’ speeches 
or statements before Congressional 
committees may be obtained on an 
individual basis from the Office of 
Government and Public Affairs, 
Room 4111, ICC, Washington, D.C. 
20423. Telephone (202) 275-7252. 
State Regulatory Commissions and 
Fuel Tax Divisions—Bulletin No. 
10—OPA 


SPECIALIZED PUBLICATIONS 


Motor 
Customer Pickup of Food and 
Grocery Products Under Section 8 of 
the Motor Carrier Act of 1980--OTA 
Minority and Female Motor Carrier 
Profile—OPA (October 1986) 
Minority and Female Motor Carrier 
Listings—-OPA (October 1988) 
Staff Reports No. 11—Highlights of 
Activity in the Property Motor Car- 
rier Industry—OTA 
Transport Statistics in the U.S.: 
Motor Carriers—SE 
(First Release, Part 2, 1986) 
(Second Release, Part 2, 1986) 


Rail 
Class | Line-Haul Railroads, Selected 
Earnings Data—SE (Quarterly) 
Effects of the Boxcar Exemption 
—OTA 
Before You Start a Small Railroad: A 
Brief Overview of Things to Con- 
sider—OPA (September 1988) 
Railroad TOFC/COFC Monitoring 
Study—OTA (December 1985) 
Report of Railroad Employment 
Class | Line-Haul Railroads—SE 
Wage Statistics of Class | Railroads 
in the U.S.—SE 
Statement No. M-350 (monthly) 
Transport Statistics in the U.S.: 
Railroads (First Release, 1986)—SE 
Statement No. A-300 (Calendar 
1987) 
URCS-Uniform Railroad Costing Sys- 


tem, 1980 Railroads Cost Study—AC 
Technical documentation and 

explanation of the Uniform Railroad 

Costing System (December 1982) 


URCS—Uniform Railroad Costing 


System, 1980 Rail Carload Cost 
Scales—AC 


Documentation and regional 
data for manual calculations under 
the Uniform Railroad Costing Sys- 
tem (April 1983) 

URCS—Uniform Railroad Costing 
System, Phase Ii, Movement Cost- 
ing Program User’s Manual—AC 

Description of the independent 
interactive computer program for 
estimating cost of specific, indi- 
vidual rail movements (April 1983) 


URCS—Uniform Railroad Costing 
System, Phase Il, Movement Cost- 
ing Program Technical Manual—AC 

Description of Fortran costing 
programs compatible to Data Gen- 
eral Corporation (DEC) and IBM 
equipment (April 1983) 


General 
The Commission's Bureau of 
Accounts publishes quarterly reports 
on selected earnings data—AC 
¢ Large Class | Motor Carriers of 
Property; 
* Large Class | Motor Carriers of 
Passengers; and 


¢ Large Class | Household Carriers 
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APPENDIX D 


Appropriations and Employment 

The following statement shows average full-time employment and 
total appropriations for the fiscal years 1953 to 1988 for activities included 
under the current appropriation title “Salaries and Expenses.” 


Average Average 
Year Appropriation Employment Year Appropriation Employment 
1954... 11,284,000 1,838 1972 ... 30,640,000 1,676 
1066 ... 11,679,655 1,859 1973 ... 33,720,000 1,765 
1066 ... 12,896,000 1,902 1974... 40,6£ 1,000 1,874 
1957 ... 14,879,696 2,090 1975 ... 44,970,090 1,986 
1958 ... 17,412,375 2,238 1976 ... 52,455,000 2,034 
1959 ... 18,747,800 2,268 iketes 12,290,000 2,113 
1960 ... 19,650,000 2,344 1977 ... 60,786,000 2,084 
1961 ... 21,451,500 2,386 1978 ... 65,575,000 2,040 
1962 ... 22,075,000 2,400 1979 ... 70,400,000 2,040 
1963 ... 23,502,800 2,413 1980 ... 79,063,000 1,946 
1964 ... 24,670,000 2,408 1981 ... 82,400,000 1,852 
1965 ... 26,715,000 2,339 1982 ... 70,150,000 1,540 
1966 ... 27,540,000 2,376 1983 ... 65,600,000 1,319 
1967 ... 27,169,000 1,929 1984 ... 60,000,000 1,158 
1968 ... 23,846,000 1,899 1985 ... 51,100,000 915 
1969 ... 24,664,000 1,808 1986 ... 48,408,000 806 
1970 ... 27,742,660 1,802 1987 ... 46,802,000 732 


1971... 28,442,000 1,731 1988 ... 44,294,000 712 
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Status of Appropriations 

Status of fiscal year 1988 appropriations 
as of September 30, 1988: 
Salaries and expenses: 

Total appropriations ........ $44,294,000 

Reimbursements ........... 104,583 

Total obligations ........... 43,953,493 

Unobligated balance lapsing . 445,090 
Directed Rail Service: 

Unobligated balance available 

from prior appropriation ... —0-— 

Tota! obligations: 

Payments to carriers ........ —C-— 
Recoveries of prior years’ 

obligations ................ —0— 
Unobligated balance available (end 

BED 6 ceeccccccesvaee ces —0— 


Receipts 


Status of receipt accounts as of September 30, 
1988 


Registration and filingfees ...... $4,858,619 
Fines, penalties and forfeitures . . . 67,173 
Service charges for allotments of 

pay for savings account ..... ao 
Charges for administrative 

SEED scocecocbeoncseces 47,212 
Recoveries from railroad loan 

Quarantees ................ —0—- 
Miscellaneous recoveries and 

GORE 2c ccccccccccccccccs 13,731 
Withholding for military benefits . . —0- 
Total Receipts ...............+. 4,986,935 
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APPENDIX E 


Carrier Financial and Statistical Data 
Table 1.—Carriers regulated by the Commission 
Number 
Carriers subject to Uniform System of Accounts and/or required 
to file annual & periodic reports as of Dec. 31, 1988: 
a ee a i ast sedeeseeed 19 
Motor Carriers, class | passengers? .... 2... eens 33 
Motor Carriers, class | property? .. .. ccc cece e ee eees 889 
Motor Carriers, class li property® .. 2.2... cece ne wees 1,179 
SED 206 cad osescccceesetoenseseceedcacouceseces 3 
DP Mert (ibe th ted cel cb edebewesedeebeasuneveveeuseedensce 2,123 
Carriers and organizations not filing reports as of Dec. 31, 1988: 
nd .id cnn ce whs oben ewe $eeedsaebe ube letesceses 23 
I AM i en te ani h nt «eee debeuesihioss 321 
TD + si cies i oud akan apie pebboncnhssannnce ss 6ees bade cave 204 
Carlines (companies that furnish cars used on rail lines)................ 166 
EE 06 nt bn cd dicnnnndageteeceteteeeseecice 74 
Motor carriers of passengers, other thanciass! ....... ©... 66 ccc c enue 3,472 
Classes | and |! motor carriers of property relieved 
FPP TITTTTTTTTTTTITITTTTTT er Trr rire Tree 359 
Class Ili motor carriers of property ........ 2... 6.6665. sos ebeceuEbeaee 37,162 
ED «4 02. 58 660066000 0606606600000066 600d Ss Eb bbOsRECs 326 
DD 6660066 ce edsecvevecccccesccesccesboeecoceceseee 553 
Rate bureaus and organizations .. 2... eee nnes 70 
Coal slurry pipeline company .... cee cece nues 1 
Protective service COMpanies .. eee eee n ne unens 6 
PEE Hodes scnsssede sesh coudseed cdedndbveehiesebaeentacecnn 42,757 
PTE, »0006000000000660d6 66000 0006d0emibsaseadeadedés 44.880 


Freight Index. For 1986, 1987, and 1988, the deflator factors are 5647, 5686, and 5435, respectively. 
2Motor Carriers having annual operating revenues in excess of $5,000,000 


based on Railroad Freight index For 1986, 1987, and 1988. the deflator factors are 5647, 5686, and 5435. 

8Raiiroad companies having adjusted annua! operating revenues of less than $10,000,000 for three con- 
secutive years. Revenues are adjusted annually to eliminate the effects of inflation from the classification proc- 
ess. Each railroad’s gross annual operating revenues tota! is multiplied by a deflator factor based on Railroad 
Freight index. For 1986, 1987, and 1968, the deflator factors are 5647, 5686. and 5435, respectively. 


Table 2.—Recapitulation of preliminary 1987 operating revenues, net in- 


vestment and taxes (dollars in thousands) 


Number of 
Carriers 
Repre- Operating 


Carrier Type sented' Revenues 


Railroads —Class | line hau! 

Motor carriers of property — 
Class | intercity 

Motor carriers of passengers — 
Class | intercity 


$26,622.82 
36,077,856 


1,078,905 
63,779,243 


Railroads— Class | line hau! 
Motor carriers of property — 
Class | intercity 
Motor carriers of passengers — 
Class | intercity 1.7 
100.0 


100.0 


‘Carriers for which preliminary financial and statistical data were available 
Federal income taxes and provisions for deferred taxes only for railroads: al! other carriers include Federa! 


and state income taxes, and provisions for taxes. 


Table 3.—Class | line-haul railroads shareholders’ equity, long-term debt 


and dividends (dollars in thousands) 


Item 1985 


1986 


1987 


. Shareholders’ equity 
a. Capital stock 
b. Capital surplus 
c. Retained income 


$ 3,865,225 
6,495,854 
17,244,132 


$ 3,483,360 


6,258,979 
15,699,282 


$ 3,024,635 
6,094 608 
16,496,846 


d. Total equity 
. Long-term debt 
. Total equity and debt 


27,605,211 
10,483,619 
38,088,830 


25,441,621 
10, 183,266 
35,624,887 


25,616,089 
8,703,420 
34,319,509 


. Ratio of debt to total equity and debt 


Dn + 60006e60060¢ He deésene 
. Amount of dividends 


27.52 
$ 1,433,071 


$ 1,376,532 


25.36 
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Table 4.—Class | line-haul railroads, condensed income statement, 
financial ratios and employee data (dollars in thousands) 


Item 1985 1986 1987 
1. Number of carriers represented 24 18 18 
CONDENSED INCOME STATEMENT 
2. Operating revenues: 
eh i hacut dé bieesecdoves se $26,687,652 $25,343,911 $25,797,002 
REE K0undueddccesscees 103,205 107,717 93,559 
c. Total operating revenues ...... 27,586,441 26,204,122 26,622,482 
3. Total operating expenses ........ 24,896,015 23,878,116 
4. Railway tax accruals ............ 2,722,588 2,938,765 3,182,853 
5. Net railway operating income..... 1,746,386 506,990 1,756,460 
6. Ordinary income................ 1,788,151 746,965 1,965,475 
7. Extraordinary items—Net'....... 93,371 -202,558 89,746 
Th, STD =ab0d006¢606460606006 1,881,522 544,407 2,055,221 
NET INVESTMENT AND EQUITY 
9. Net investment in transportation 
and equipment plus working 
Dt iéobbeebhenoeod6eedsese 36,050,119 35,657,291 35,768,874 
10. Shareholders’ equity ............ 27,605,211 25,441,621 25,616,089 
FINANCIAL RATIO (PERCENT) 
11. Operating ratio(L.3+L2c) ....... 91.44 95.01 89.69 
12. Return on net investment (L.5 + L.9) 4.84 1.42 491 
13. Return on equity: 
a. Ordinary income basis 
«006660 % 60480000 6.48 2.94 7.67 
b. Net income basis (L.6+L.10)... 6.82 2.14 8.02 
EMPLOYEE DATA 
14. Average number ................ 301,879 275,817 248,526 
15. Compensation 
i, Mi RhebGh bs 6e6e0escodeseee $10,563,033 $ 9,918,673 $ 9,373,470 
b. Perhourpaidfor ............. 14.299 14.779 15.112 


Revenue Adequacy, served December 31, 1986. 


lincludes income taces on extraordinary items and discontinued operations and accounting changes. 


2accumulated deferred income tax reserves have been subtracted from the net investment base in accord- 
ance with the modification approved by the Commission in Ex Parte No. 393 (Sub. No. 1), Standards for Railroad 


NOTE: Net railway operating income, ordinary income and net income for the years 1985, 1986 and 1987 were 
Substantially reduced due to large accounting adjustments by some railroads to record severance pay for 
employee buyouts and the write-down of assets attributable to freight car retirements and line abandonments. 
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Table 5.—Class | line-hauil railroads’ current assets and current liabilities of 
December 31, 1986 and 1987 (dollars in thousands) 


1986 Percent 1987 Percent 
Item Amount of change Amount of change 

Total current assets ............... $9,132,495 -2.3 $8,215,561 -10.0 
Cash and temporary cash 

a htied obegebeds oe 2,660,145 +3 2,327,382 -12.5 
Materials and supplies ............ 927,718 ~18.9 866,251 -66 
Total current liabilities ............ 8,389,756 +15 8,181,480 -25 
Net working capital: 

Including materials and supplies.. 742,739 ~31.5 34,081 -.4 

Excluding materials and supplies. - 184,979 -832,170 
Ratios: 

Current assets to current liabilities 


Including materials and supplies 1.09 1.00 

Excluding materials and supplies 98 90 
Cash and temporary cash 

investments to current tiabilities 32 28 


Table 6.—Class | intercity motor carriers of property 


condensed income 
statement, financial ratios and employee data (dollars in thousands) 


ttem 1965 1986 19671 
1. Number of carriers represented 738 710 645 
CONDENSED INCOME STATEMENT 
2. revenues: 
a. Freight-intercity-common 
nits Dd dna dietn bekene $29,018,909 $30,053,755 $29,511,100 
b. carrier 2,518,194 2,590,353 2,986,595 
c. Freight4ocal cartage ......... 272,406 267,611 273,639 
d. Intercity transportation for other 
motor carriers .............. 183,292 197,091 166,150 
e. Other operating revenue....... 2,909,532 3,093,244 3,140,372 
f. Total operating revenues....... 34,902,333 36,202,054 3%,077 856 
3. Operating expenses............. 33,231,347 34,132,068 34,944 494 
4. Lease of distinct operating unit-net... 453 966 1,267 
5. Net carrier operating income ..... 1,671,439 2,070,932 1,134,629 
6. Other income and miscellaneous 
deductions from income-net ..... ~ 168,436 -219,046 224,114 
7. Income taxes on ordinary income? 678,692 807,439 344,563 
8. Ordinary income................ 624,311 1,044,447 565,952 
9. Extraordinary items-net? ........ 51,418 25,886 33,336 
ee GED ccccccescescscccoces 875,729 1,070,333 599 288 
NET INVESTMENT AND EQUITY 
11. Net investment in carrier operating 
property and equipment plus working 
capital ......... shatesonsheout 6,607,571 9,254,949 9,220,570 
12. Shareholders’ and proprietors’ 
GE 6.6 0bc0decuvaessdéoséoecons 6,578,463 7,095,236 8,382,761 
FINANCIAL RATIOS (PERCENT) 
13. Operating ratio(L. 3+ L2f)........ 95.21 94.28 96 86 
14. Return on net investment 
tt ¢tvctcnhadogeupseesc 19.42 22.38 12.31 
15. Return on equity (L.10+ 1.12) ..... 13.31 15.09 7.15 
EMPLOYEE DATA 
16. Average number ................ 484 539 502,538 520,661 
17. Compensation ...... ©... 6.6655. $12,871,562 $13,438,121 $14,009,606 
Preliminary 


to sole proprietorships, partnerships, and corporations that 


have elected to be taxed under Sec 1372(a) of the interna! Revenue Code Also does not include income taxes on 
extraordinary items includes provision for deferred taxes 
income taxes on extraordinary items and discontinued operations and accounting changes. 


Table 7.—Class | intercity motor carriers of passengers condensed income 
statement, and financial ratios (dollars in thousands) 


7.50 


‘Preliminary 

2 The large deciine in the number of Class | bus companies between 1985 and 1986 's attributable primarily to 
@ merger, effective January |. 1986 of the wholly owned motor carrier of passengers subsidiaries of Trailways 
Lines, Inc. into Trailway Lines, inc, pursuant to Commission approval in No MC-F-16480. Trailways Lines. 
inc —-Merger—Treiiways Bus System. inc ef #/ served November 19. 1985 

3does not inciude income taxes appl. cable to sole proprietorships partnerships and corporations that have 
elected to be taxed under Sec 137 2\a) of the Interna! Revenue Code Also does not include taxes on extraordinary 
items inciudes provision for deferred taxes 

{includes income taxes 07 extraordinary items and discontinued operations and accounting changes. 
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INDEX 
Abandonments................ 44 
Accounting and reporting ...... 102 
Acquisition, operation, and 
GCORGWIUCHION . 0... ccccces 7,28 
Agricultural commodities . .7,34,71 
EE Bee Leer d odes éweeee 8,61 
Antitrust issues ............... 39 
DTU co ccccccaséaseses 68 
Dts + cesses cdaceeas 37, 41,43 
Eee 13, 73, 85 
Bus Regulatory Reform Act of 
ts tte dws bdadeeseebed 14 

Buses 

Annual reports ............. 102 

Entry standards ............. 80 

Financial condition .......... 79 

Dib bhbedéncseeseassskne 79 
Dt asbebatesdoesses 14, 40,75 
A ee Per 109 
Class exemptions ............. 29 
hid 6 tes wkeietcesenen 33, 103 
Collect on delivery regulations. . .68 
Commercial zones............. 14 
Competitive access............ 43 
Di acssenedendesiced 27, 45 
Constrained market pricing ..... 31 
Consumer protection .......... 97 
Contract carriers ........... 76, 84 
Cost studies ....... 31, 52, 105, 108 
Sr 106 
Credit regulations ............. 67 
Deregulation... ..........64405. 14 
Directed rail service............ 20 
Electronic filing .......... 6, 37, 92 
PD ¢ cécccceveseosce 31, 38 
Energy issues................. 90 
TS +. eceéoccesseeses 97 


Environmental issues . .7, 45, 51,90 


Federal Maritime Commission.69, 85 
Filed rate doctrine ......... 66, 109 
Financial oversight program ...102 
PRED wcccccccccccccccoees 68 
PUG s cc cccccccccccceccess 37 
Food and grocery.............. 15 
Forced sales. .............. 10, 49 
Foreign commerce............. 75 


Freight car service............. 60 
Freight forwarders............. 84 
Governmental financial 
Atcha nee védéed 6 
Governmental traffic ........... 67 
Historic preservation ... .49, 90, 107 
Household goods carriers 
re: 75 
Dispute resolution ............ 8 
independent accountants . . 702, 105 
independent truckers .......... 77 
informal rate cases ............ 92 
DD ks nade caves’ 72, 86, 99 
intermodal service ............. 87 
interstate Commerce Commission 
DE Secctedcsecceeeeacts 19 
Field offices ........... 101, 115 
Functions and responsibility ...4 
Human relations .......... 8,19 
inspector General ........... 16 
Jurisdiction ..... 32, 51, 56, 62, 84 
Legisiative activities ......... 13 
Membership ............. 3,119 
Organization.......... 4,19, 113 
SaaS? 136 
intracorporate transactions . .28, 57 
intrastate traffic......... 36, 62, 80 
CO EC 38, 41 
Labor protection ............ 6, 52 
DD oa6ceeecccoceees 57,77, 84 
Liability of carriers............. 72 
Light density lines ............. 42 
EPP TITTTT TT 97,99 
Market dominance............. 32 
DT cincucnecesess 37,94 


Mergers, consolidations, unifica- 
tions, and purchases ... .24, 65 


Dt sd¢bakiaceseseeesesass 75 

Mileage allowances............ 39 

Motor carriers 
Female owned .............. 11 
Financial condition .......... 65 
SRI ccccccccccceccccce 70 
Minority owned ............. 11 
Railroad controlling . . . .56, 65, 87 
id beboeavesosseoteune 66 
DD coccdeecesosé 65, 87 
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National Trails System 
ES ee ee 45, 50, 107 
Negotiatedrates ........ 14, 33, 66 
Noncarrier holding 
companies ............ 65, 88 
Norris-LaGuardia Act .28, 55, 59, 106 
Out of servicelines ..... 48, 51, 107 
Owner-operators ........... 77,98 
Panama Canal Act............. 87 
Passenger service ............. 61 
DU cadeedt ced cdccuaces 40, 66 
DE kaschiuecctoetded 99 
it. «thi daccentaedéen a 69 
Rail Cost Adjustment Factor ... .36 
Rail Passenger Service Act...... 61 
Railroad Accounting Principles 
Board.............18, 43, 104 
Railroads 
Annual reports ............. 105 
Dt eritdskccsdstvens 7,33 
Financial condition ...... 23, 108 
Public use conditions ........ 48 
Regional lines......... 30, 52, 58 
Reorganizations............. 23 
Short lines. ........ 13, 29, 52, 58 
Subsidiaries ......... 28, 56, 105 
Trackage rights .......... 26, 57 
Railway Labor Act .. .29, 55, 59, 106 
Rate bureaus .......... 40, 69, 109 
Rate reasonabieness....... 31, 103 
Reciprocal switching........... 44 


Recyclable commodities...... 6,35 
Dt pita bine oedoes 73, 99, 101 
Salvage facilities .............. 31 
ee ee ee eee eed 23 
es in ee aeita 73 
Single system doctrine ......... 89 
Small business protection ...... 97 
ee peda ccdeues 7 
ER 11 
Special dockets ............... 92 
Special permission board....... 93 
Staggers Rail Actof 1980 ....... 13 
State regulatory bodies...... 36, 62 
Surcharges and cancellations .. .41 
DEE cetsacdéacccevese 85 
Surface Freight Forwarder Deregu- 

lation Act of 1986 .......... 15 
Suspension board ............. 93 
DE + 6.660eceebsneraseves 93 
De acobduawenesaedas oo 
Dts ssubeewsedssand 10, 37, 92 
DM éipetetiasestevedees 10, 52 
TOFC/COFC service ........ 61, 88 
Transportation, Department 

it éutinn whbadeodée esis 74, 100 
Tc cdccueseudss 10, 73, 85 
Undercharges .......... 37, 66, 110 
Water carriers.............. 84, 87 
GHEE wo dccoccccccccoceccces 10 
Zone of rate freedom ......... 6, 36 


Photo credits for internal, upper marginal images Denver and Rio Grande Western Railroad (locomotive) 
Kimberly Clark Corporation (truck), Greyhound Lines (bus). for chapter divider pages Denver and Rio Grande 
Western Railroad (locomotive), Unitah Freghtways (truck), Greyhound Lines (bus) 
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